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EXECUTIVE SUMMARY 
ACADEMIC TASK FORCE FOR REVIEW OF INSURANCE AND TORT SYSTEMS 
PRELIMINARY FACT-FINDING REPORT ON MEDICAL MALPRACTICE 


August 6, 1987 

Florida's Academic Task Force for Review of the Insurance 
and Tort Systems was established by the Tort and Insurance Reform 
Act of 1986. The Legislature directed the Task Force to 
investigate problems with the affordability and availability of 
all types of. Liability insurance and to report to the Legislature 
with recommendations ‘for change by March 1, 1988. 

As the Task Force and its professional staff undertook their 
investigation, medical malpractice emerged as the most visible 
and probably the most serious area of concern within the tort and 
insurance systems. Representatives of the medical profession, as 
well as those who had been injured as a result of medical 
maloceurrences and their lawyers, spoke frequently and vigorously 
about the medical malpractice situation at public hearings in 
Tampa in October 1986 and in Miami in February 1987. The 
preliminary observations of the Task Force's research team, 
presented on June 11, 1987, suggested that the data they had 
collected confirmed that problems in the medical malpractice 
systems were more serious than in most other areas of the tort 
and liability insurance systems. In November, the Florida 
Medical Association and the Commissioner of Insurance both urged 
the Task Force to make recommendations to the Legislature during 


the 1987 session. The Task Force decided at that time, however, 


that its research was not sufficiently developed to justify a 
departure from the schedule originally imposed by the 
Legislature. 

On July 2, 1987, Governor Martinez met with Marshall Criser, 
Chairman of the Task Force, and with several representatives of 
the Task Force's professional staff. Governor Martinez informed 
Chairman Criser that a special session of the Legislature would 
probably be called during Fall 1987 and that a “Working Group" 
consisting of representatives of his office, the Senate, and the 
House of Representatives was being formed to consider legislation 
for the special session. Governor Martinez asked Chairman Criser 
to provide whatever assistance the Task Force could to the 
Legislature during the special session. 

This Preliminary Fact-Finding Report on Medical Malpractice 
is the response of the Academic Task Force for Review of the 
Insurance and Tort systems to the Governor's request. This 
report, based upon a series of research projects conducted by the 
research team of the Task Force, analyzes the extent of the 
problems in the state of Florida regarding the affordability and 
availability of medical malpractice insurance. It then discusses 
the underlying causes of these problems. f 

This Preliminary Fact-Finding Report -does not make any 
recommendations regarding what, if any, actions should be taken 
by the Florida Legislature in response to the medical malpractice 
situation. Further, this report does not address in any detail 
many aspects of the medical malpractice situation that are 
endemic to the insurance and tort systems. This more 


comprehensive analysis of the tort and liability insurance 
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systems, as well as the recommendations of the Task Force, which 
may include recommendations specifically directed to the medical 
malpractice situation, will await the Final Report to the 
Legislature in March 1988. 

In addition to a comprehensive review of other published 
studies and all relevant literature, the professional staff of 
the Academic Task Force is working on eight research projects 
specifically devoted to what is happening in Florida's tort and 
liability dnsatahes systems. Six of these projects have 
substantial relevance to this Preliminary Fact-Finding Report on 
Medical Malpractice. They are: (1) the medical malpractice 
closed-claims survey for all Florida claims paid during the 
period 1975-1986; (2) a survey of insurance companies providing 
liability insurance in Florida; (3) data from A.M. Best regarding 
insurance carrier finances; (4) a survey of Florida physicians; 
(5) a survey of Florida attorneys; and (6) an analysis of Florida 


civil litigation rates. 


Major Findings 


The major - findings of the Academic Task: Force regarding 
Florida's medical malpractice situation are as follows: 


ls ability. The cost of medical malpractice 
liability insurance has increased dramatically during 
the last eight years, with the largest share of this 
increase coming during the past two years. The extent 
of the problem of affordability varies greatly among 
medical specialties and between south Florida physicians 
and those in the remainder of the state, 


2. Availability. At the current time, the availability of 
liability insurance for physicians does not pose a 
serious problem in Florida. 


10. 


Cause of Price Increases. The primary cause of 
increased malpractice premiums has been the substantial 
increase in loss payments to claimants. 


Profitability. During the period 1977 through 1985, 
medical malpractice insurers have been slightly more 
profitable than the property-liability insurance 
industry as a whole. For the same time period, the 
profitability of the property-liability insurance 
industry was slightly less than that of American 
industrial and financial corporations. The 
profitability of insurance companies varies dramatically 
from year to year. 


Market Structure. The medical malpractice insurance 
market in Florida is highly concentrated, but so far 
this market: concentration does not appear to have 
contributed to the problem of affordability of liability 
insurance. 


Impact of Underwriting Cycle. The rate of price 
increases during the period 1983 through 1987 was 
disproportionately dramatic because of the insurance 
underwriting cycle. Over the course of an entire 
underwriting cycle, however, it is the increase ín paid 
claims which causes higher premiuns. 


Risk Classes. The practice of dividing Florida 
physicians into risk classes by specialty, and into two 
different geographic areas, for rating and pricing 
purposes contributes to current affordability problems 
for high risk specialty practitioners, particularly 
those in South Florida. 


Frequency of Claims Payments. The frequency of claims 
payments in Florida has increased 4.6 percent per year 
since 1975, but only 1.8 percent when adjusted for the 
increase in population. 


Amounts of Claims Payments. The average cost of paid 
claims has increased at a compound rate of 14.8% per 
year since 1975. The increase in the size of loss 
payments is a substantially more important factor in the 
overall increase in paid claims than is the increasing 
frequency of paid claims. 


Geographic Variations in Claims Payments. The frequency 
of paid claims per capita is twice as great in Dade and 
Broward Counties as in the rest of the state. The 
severity of claims also is greater in South Florida than 
in the remainder of the state, but the difference is not 
nearly so dramatic. 
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Variations Among Medical Specialties. There are 
considerable variations both in frequency and in 
severity of paid claims among medical specialties, 
Obstetrics and gynecology account for 13.6% of all paid 
claims, while specialities such as endocrinology, 
psychiatry and thoracic surgery each account for less 
than 2% of all paid claims. The largest average claims 
payments (1986) are in pediatrics, neurosurgery and 
thoracic surgery, with the average claim payment for 
pediatrics exceeding $350,000. 


Multiple Claims, Nearly one-half of the amount of paid 
claims during the period 1975-1986 was accounted for by 
physicians with two or more paid claims, Physicians 
with two or more paid claims during this eleven year 
period are not necessarily “bad doctors." 


Changes in the Law, During the past thirty years, there 
has been a national trend toward expanded legal 
liability for medical malpractice. The research 
conducted for this report does not reveal any major pro- 
Plaintiff development in medical liability rules of law 
in Florida during the past two decades, but overall 
changes in the environment of the legal system appear to 
benefit plaintiffs. : 


Attorneys! Fees and Other Litigation Costs. Attorneys' 
fees and other litigation costs represent approximately 
40% of the total incurred costs of insurance carriers, 
with claimants receiving 43.1% of the total incurred 
costs. The total amount of attorneys' fees is divided 
approximately equally between plaintiffs' attorneys and 
defense attorneys. During the past eleven years, the 
average legal cost of defending a malpractice claim has 
increased at an annual compound rate of 17%. 


‘Possible Explanations for. Increased Claims Frequency. 
Increased claims frequency probably results both from a 
greater number of injuries occurring as a result of 
medical maloccurrences and from a much greater 
likelihood that injured plaintiffs will file claims. 
Any increase in the aggregate number of medical injuries 
in Florida likely xesults from the greater number of 
contacts between physicians and patients as the number 
of Florida residents and physicians both increase, and 
does not imply any increase in the frequency of medical 
maloccurrences per physician. 


Professional Regulation of Medical Care. The Department 
of Professional Regulation disciplines a relatively low 
percentage of physicians with multiple paid claims. 
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Affordability of Medical Liability Insurance 

The cost of medical malpractice liability insurance has 
increased dramatically during the last eight years, with the 
largest share of this increase coming during the past two years. 
On the average, rates have increased two or three hundred percent 
during this time period, but the degree of rate; increase has 
varied depending upon the specialty and the geographic area in 
which the physician practices. ` For example, current premiun 
rates for neurosurgeons practicing in Dade or Broward Counties 
are approximately $192,420 per year, but family physicians (no 
surgery) practicing in areas other than south Florida pay only 
$10,277. Although physicians' gross revenues have risen during 
this same period of time, malpractice premiums absorb an 
increasingly larger share of the physicians’ gross revenues. This 
does not necessarily mean that the physician's net income has 
been reduced, though in some instances that may be the result. 
In most instances, increased malpractice premiums result in 
higher health care costs; in some cases, rising premiums result 


in lower net income for physicians. 


Availability of Medical Liability Insurance 


The problem with medical malpractice liability insurance, at 
least at the current time, is predominantly a problem with the 
affordability and not the availability of liability insurance. 
In some instances, physicians may believe that liability 
insurance is functionally "unavailable" due to dramatically 
increased premium costs or because their coverage is being 


dropped by the carrier with whom they were previously insured. 
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The recent withdrawal of a major malpractice insurer from the 
state, and the indication by the state's largest medical 
malpractice insurer that it will withdraw at the end of the 
year, however, poses the possibility of availability problems in 
the future. Even here, however, the remaining insurers seem able 
and willing to provide coverage to the persons now covered by 
carriers threatening to withdraw from the state, and additional 
carriers are preparing to enter the state. It is impossible to 
pređict whether physicians practicing in high risk specialities-- 
-or physicians with prior multiple malpractice claims---wi11 
experience temporary or more long-lasting availability problems. 
From today's perspective, however, availability is not as serious’ 
a problem as affordability. Whether or not availability concerns 
will become a serious problem-in the future depends in large part 
on how insurance carriers with the ability to write medical 
malpractice coverage in Florida perceive the likelihood of long- 
term profitability. Insurance company concerns about Florida's 
legal and regulatory environment have the potential to produce 


availability problems in the foreseeable future. 


Causes of Price Increases 


The primary cause, over the past decade, of increased 
medical malpractice premiums has been the substantial increase in 
loss payments to claimants. The timing of the largest’ price 
increases, during the period 1984 through 1986, and the dramatic 
extent of these price increases, were exacerbated by insurance 


industry pricing practices and by general economic trends. 


Although these reasons made the price increases during 1984 
through 1986 sudden and dramatic, the increase in rates measured 
over an entire insurance underwriting cycle are the results of 


increased loss payments to claimants. 


The increase in loss payments is attributable both to an 
increasing number of claims resulting in payments and more 
importantly to very Substantial increases in the size of the 
average payment. In addition, the legal costs of defending 
claims have increased dramatically during the past decade: Since 
1979, the total amount paid to medical malpractice claimants in 
Florida has increased at a compound annual rate of approximately 


30% per year. 


Profitability of Medical Malpractice Insurers 


Excess profits on the part of insurance companies do not 
appear to be a cause of the affordability problems experienced in 
the medical malpractice insurance system. On the other hand, the 
financial position of the insurance industry is considerably less 
precarious than some of the. statements of its spokespersons would 
suggest. The average return on net worth for property-liability 
insurers during 1977-1985 was slightly less than that of all U.S. 
industrial and financial corporations. The Task Force's own 
calculations show that during the period 1977 through 1985, 
medical malpractice insurers around the country have been 


slightly more profitable than the property-liability insurance 


‘industry as a whole. Insurance company profitability, however, 


often fluctuates dramatically from one year to the next. 


Market Structure for Medical Liability Insurance 


The Academic Task Force is concerned about the concentration 
of the medical malpractice insurance market in Florida in the 
hands of four major providers of coverage. So far, this market 
concentration does not appear to have contributed in any 
undesirable way to the problems of affordability or availability 
of liability insurance. This extent of market concentration does 
pose potential problems when one or more of the major medical 
mlapractice providers can threaten to withdraw from the market, 
and thereby create considerable political pressure. The market 
structure of the medical malpractice insurance system in Florida 
is such that insurers not currently providing medical malpractice 
insurance could move into this field with relative ease if they 
decided that doing so provided the likelihood of an attractive 
profit at an acceptable level of risk. It appears, therefore, 
that it is concerns about uncertain legal and regulatory 
environments, and not monopolistic market structures, that keep 
additional carriers from providing malpractice insurance within 


the state. 


The Impact of the Underwriting Cycle 


The rate of price increases during the period 1983. through 
1987 was disproportionally dramatic because of the insurance 
underwriting cycle. During the earlier period 1978 through 1982, 
price increases in medical malpractice premiums were 


comparatively low and in some cases actually declined as insurers 
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sought to attract as many premium dollars as possible in order to 
invest these premium dollars at the unusually attractive 
investment rates then available. Insurers also charged 
comparatively low prices in order to maintain market share in the 
face of fierce price competition. As a result, during this 
period of time, insurance premiums did not increase 
proportionately to the increase in paid claims in Florida. These 
artificially low premiums continued until the underwriting losses 
exceeded the amount insurers were willing to bear. At that 
point, premium rates began to increase and the rate increases 
were dramatic because rates for several years had not reflected 
the continual increase in paid losses. Over the course of an 
entire underwriting cycle, however, it is the increase in paid 
claims and not the underwriting cycle, which causes the increase 


in malpractice premiums. 


Insurance Company Risk Classification Systems 


This paragraph aiscisses who pays the costs of the medical 
malpractice system---whatever they may bessainstead of what 
factors increase or decrease such costs. For purposes of medical 
malpractice insurance, insurers divide physicians into "risk 
classes" in which physicians face similar exposure to legal 
liability. Risk classes with high legal liability Opiate pay 
higher premiums. For example, neurosugerons in Florida pay as 
much as ten times more for malpractice insurance than do family 
physicians. The net result of dividing physicians into risk 


classifications using the current system may be that premiums for 


high risk physicians such: as obstetricians or neurosurgeons are 
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‘unacceptably high from a societal perspective. In addition, 
medical malpractice coverage in the state cf Florida typically 
provides no discounts’ for physicians with excellent records, nor 


does it provide surcharges for physicians with poor records. 


Components of Increased Claims Payments 


The frequency of medical malpractice claims has increased 
since 1975 at a rate in excess of the change in Florida's 
population. The increase has been at an annual compound rate of 
4.6 percent per year, or at a rate of 1.8 percent per year when 
adjustment is made for the increase in population. Because the 
number of physicians practicing in the state has grown more 
rapidly than the population, the claims rate per physician is 
virtually unchanged since 1975. There are considerable 
variations in frequency of claims by geographical area and by 
specialty of practice. The frequency of paid claims per capita 
is twice as great in Dade and Broward Counties as in the 
remainder of the state. There is tremendous variation in 
susceptibility to claims among specialities. Obstetrics and 
gynecology account for 13.6% of ali paid claims, while 
specialties such as endocrinology, psychiatry, and thoracic 
surgery each account for substantially less than 2% of all paid 
claims. The rate of increase in the frequency of claims is also 
great in obstetrics. 

The increasing size of loss ‘payments is even a more 
important contributing cause to the increase in total loss 


payments. Since 1975, the average cost of paid claims has 
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increased at a compound rate of 14.8% per year. The median claim 
payment-~-an appropriate measure for the "typical" payment--- 
increased from $7,500 in 1975 to $30,000, once again at a rate of 
growth substantially in excess of inflation. The amount of 
claims are greater in Broward and in Dade Counties than in the 
remainder of the state, but the differential is not nearly as 
large as is the differential in frequency. The largest average 
claim payments are in pediatrics, neurosurgery and thoracic 
surgery. The average claim payment for pediatrics exceeded 
5350,000, having increased at an “annual compound growth rate of 
18.5% per year during the period 1975-1986. 

Changes in medical malpractice claims payments in Florida 
‘are due, in considerable degree, to an increase in the size and 
number of large claims. If the amount of claims payments is 
examined, million dollar plus claims represented 4.9 percent of 


total paid claims in 1981. By 1986, this category accounted for 


29.1% of total paid claims. From another perspective, in 1986 


‘the frequency of claims payments in excess of one million dollars 
was. less than one percent of all claims, but these few claims 
were responsible for 29 percent of the amount of claims payments. 

The research team of the Academic Task Force found that 
nearly one-half of the amount of paid claims during the period 
1975-1986 was accounted for “by physicians with two or more paid 
claims. This does not mean that the medical malpractice problem 
in Florida is merely one of "a few bad doctors," nor does it 
necessarily indicate that doctors with multiple paid claims are 
incompetent. They may merely be practicing in high-risk 


specialities and in high-risk areas of the state. 
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The Role of the Legal System and Other Possible Explanations 


for Increased Loss Payments 


Why have both the frequency and the severity of loss 
payments in the medical malpractice system increased dramatically 
during the past decade? This report concludes that increased 
frequency probably results both from a greater number of injuries 
occurring as a result of medical maloccurrences and a much 
greater likelihood that an injured patient will file suit. 
Increased severity and frequency probably have been affected by 
societal changes---for example, a greater willingness among 
injured patients to sue. 

The tort settlement process functions on the premise that 
the vast bulk of claims that settle are influenced by the 
probable judgments ie the cases had proceeded to trial. 
Unfortunately, data on litigation trends in Florida are sparse 
and virtually non-existent until the past two or three years. 
During 1986, a total of 1418 professional malpractice cases were 
filed, accounting for less than one-half of one percent of all 
circuit court cases. In Dade County, plaintiffs won just over 
half of the very tiny percentage of cases proceeding to trial and 
received an average award of compensatory, damages of $885,767. 
Only a few plaintiffs received punitive damages. These Dade 
County judgments are somewhat less than medical malpractice 
verdicts in Chicago and San Francisco, the jurisdictions for 
which the best statistics are available. Studies from other 
jurisdictions show considerable increases in the amounts of 


judgments from the early 1960's through the mid-1980's. ` 
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During the past thirty years, there has been a national 
trend toward expanded legal liability for medical malpractice. 
The research conducted for this report does not reveal any major 
pro-plaintiff development in medical liability rules of law in 
Florida during the past two decades. Apart from judicial 
acknowledgment of doctrines that assist plaintifís in the proof 
of negligence and causation in highly restricted circumstances, 
the principle features of new law during this period have been 
legislative attemnts to particularize and, to some extent, 
restrain both the substance and procedure of medical malpractice 


actions. At the same time, however, changes in the overall legal 


environment may benefit the plaintiff in the trial and settlement 


processes. These changes include the propensity of juries to 
award higher verdicts, the reluctance of judges to control juries 
through the uses of summary judgments directed verdicts or 
yemittitur, and bad faith claims against insurers who fail to 
settle within policy limits. Morever, the Task Force emphasizes 
that the finding that there has not been any major pro-plaintiff 
development in medical liability rules of law in Florida during 
the past two decades is strictly limited to medical liability 
rules and does not necessarily apply to other areas of tort 
doctrine. Assessment of liability trends in other areas of tort 


law will be considered by the Task Force in a later report. 


Attorneys’! Fees and Other Litigation Costs 


Attorneys’ fees for both parties represent a substantial 
share of the amount spent on the insurance and tort systems. of 


the total costs paid by ‘insurance companies for medical 
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malpractice claims, claimants receive approximately 43.1% and the 
attorneys for both parties receive approximately an additional 
“40%, roughly equally divided between them. During the past 
eleven years, the legal costs of defending an average medical 
malpractice claim has increased at an annual compound rate of 
17%. The compensation for plaintiff's lawyers is determined on a 
contingency fee basis which is typically approximately one-third 
of the recovery, although this varies depending upon the 
complexity of the case and the stage at which it is resolved, 
Presumably, plaintiffs' legal costs increased proportionately as 


the amounts of paid losses increased. 


Professional Regulation of Quality of Medical Services 


A comprehensive examination of increases in medical 
malpractice paid losses must include attention to mechanisms .for 
 requlating the quality of medical care in the State of Florida, 
as well as study of the legal and insurance systems. The amounts 
of paid claims attributable to a relatively small number of 
doctors warrant attention to the mechanisms for regulating the 
quality of medical care in ula state of Florida. | The Department 
of Professional Regulation disciplines some physicians, but they 
are a relatively small portion of the physicians with multiple 
claims. Most frequently, license revocations and suspensions 
are due to factors such as alcohol or drug abuse by physicians. 
In addition, medical malpractice insurers have not used 


“experience rating" to provide differences in premiums for 
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doctors who have never paid a claim and doctors with multiple 


claims. 


The Effects of the Malpractice System Upon Health Service and the 
Medical Profession 

Although the focus of the Task Force has been on the 
affordability and availability of medical malpractice insurance, 
the legal system affects the medical system in a variety of ways 
other than merely the payment of increased malpractice premiums. 
Physicians alter their practices and their lives in a variety of 
ways other than just passing on increased costs to consumers. 
The Survey of Florida Physicians completed by the professional 
staff of the Task Force found that physicians responded to the 
threat of legal liability in many instances by adopting 


"defensive medicine.” 


Concluding Observations 


The Legislature will be confronted with two questions when 
considering Florida's medical malpractice situation. First, 
should the state take actions that would reduce the overall cost 
of the medical malpractice system? Tort reform and increased 
professional regulation of doctors address this issue. Second, 
how should the costs of the system be finanéed? Various 
proposals already introduced in the Legislature---including those 
typically referred to as the "Ogden Proposal" and the "Gunter 
Proposal" address this issue. 

The Task Force understands the Legislature's apparent need 


to consider various proposals during a special session this Fall. 
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On the other hand, some of the issues acutely raised by the 
medical malpractice system are pervasive throughout the tort and 
insurance systems and perhaps should be considered during the 
1988 legislative session as part of a more comprehensive and 
well-developed proposal. 

In the meantime, the Task Force submits this Preliminary 
Fact-Finding Report to illuminate some of the factual issues that 
may arise in a special session. Anyone having comments about the 
contents of this Preliminary Fact-Finding Report should submit 
them in writing to Executive Director Carl S. Hawkins so that 
the Final Report may benefit from such input. Those reading this 
report should understand that although the research results and 
interpretations presented here were completed in a careful and 
orderly fashion, the drafting and editing of this Preliminary 
Report was completed under severe time limitations resulting from 
the July 2 announcement of the Governor's plan to call a special 
session. The Task Force may supplement this Fact-Finding Report 
if its continuing research and investigation of Florida's medical 


malpractice system warrant additional contributions. 
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ways. 


The Academic Task Force received the cooperation of a wide 


variety of governnental agencies, organizations, corporations and 
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individuals. Explicit acknowledgment here of some of these 
individuals and E is not intended to ignore the assistance 
provided by others too numerous to mention. Insurance 
Commissioner Biil Gunter, Deputy Commissioner Gerald Wester and 
the other members of the Commissioner's staff have provided 
important information and support. Chief Judge Gerald 
Weatherington of the Eleventh Judicial Circuit made available to 
the Task Force his studies of litigation trends in Dade County. 
Bill Bryant, Special Counsel to the Governor, assisted the 
professional staff in its research efforts. Similarly, Mike 
Bridenback, Director of the Dispute Resolution Center has 
provided input on litigation trends, and Mrs. Dorothy Faircloth, 
Executive Director of the Florida Board of Medicine, Department 


of Regulation provided information on professional regulation. 


The various professional organizations involved in the 
medical malpractice insurance systems cooperated in a variety of 
iia, ineluaing in the administration of the surveys of Florida 
physicians and Florida tort lawyers. These organizations include 
the Florida Medical Association, the Florida Bar, the Academy of 


Florida Trial Lawyers and the Florida Defense Lawyers ' 


Association. 


y 


The insurance carriers providing medical malpractice 
insurance coverage in the state of Florida provided important 
information about their loss payments, profitability and other 
aspects of their operation, as did the Florida Medical 
Malpractice Joint Underwriting Association. The Insurance 


Services Office, Inc., provided extensive data and customized 
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computer analysis of this data which involved the use of 
substantial personnel and computer resources. Under the 
supervision of Actuary Manager Arthur Cadorine, the cooperation 
of ISO has been an ongoing relationship with the Task Force. 

Both the Rand Corporation's Institute for Civil Justice and 
the Federal Judicial Center provided numerous reports and studies 
to the Academic Task Force. 

Despite the assistance of these many groups and individuals, 
the compilation, interpretation and presantation of this analysis 
remain solely the responsibility of the Task Force and its 


professional staff. 


21 


[ 
[ 


INTRODUCTION 


Florida's Academic Task Force for Review of the Insurance 
and Tort Systems was established by the Tort and Insurance Reform 
Act of 1986. Responding to a perceived crisis in the 
availability and affordability of liability insurance, the Act 
adopted specific reforms affecting the insurance and civil 
justice systems. It directed the Task Force to study both 
systems broadly, to review the impact of newly enacted reforms, 


and to report its findings and recommendations by March 1, 1988. 


“This Florida study differs from analogous efforts in other states 


and by various national study groups because the legislature has 
provided time and resources for research and fact investigation. 
The study includes, but is not limited to, medical malpractice 
liability insurance problems. 

The Task Force was organized in August of 1986, with three 
university presidents and two public members: Chairman Marshall 
Criser: (President, University of Florida); Edward T. Foote, IT 
(President, University of Miami); Bernard Sliger (President, 
Florida State University); Preston Haskell (Jacksonville); and 
Scott Linder (Lakeland). The Task Force employed an Executive 


Director, an Associate Director, and a professional staff to 


undertake the necessary research. 


„After public hearings, the Task Force adopted, on November 


25, 1986, a Study Plan with three major components: 


(1) Problem Identification (nature and extent of problems 
in availability and affordability of liability 
insurance); 


(2) Causation (attribution to insurance system, legal 
system, and other causes); and 


(3) Evaluation of Reform Proposals and Recommendations 
(including tort reform and insurance reform). 
At the same time, the Task Force adopted the following schedule 
for completion of the Study Plan: 
- September i, 1987: Research Team submits draft on Problem 
Identification and Causation (fact-finding) parts of Study 


Plan. 


- November 1, 1987: Research Team submits draft on 
remairider of Study Plan (Proposals and Recommendations) . 


~ January 1, 1988: Research Team submits draft of report to 
Task Force. 


_- March 1, 1988: Task Force submits report to legislature. 


Since that time, the Task Force has undertaken and largely 
completed the following research efforts, aimed at finding the 
facts as to the extent of affordability and availability 
problems, and causes of the problems: 

a. Seven public meetings, including hearings in Tampa and 
Miami to receive presentations, recommendations and 
comnents from outside experts and scholars, and from 
interested Plorida citizens and organizations. 

b. Comprehensive literature search and review. 

c. ‘Eight research projects conducted in Florida: 

(1) Medical mlapractice closed-claims survey. 
(Data required by 1975 Legislation, collected by 
Commissioner Gunter's office, provides information 
on more than 21,000-medical malpractice claims 
closed in Florida during 1975-1986; comprehensive 


computer analysis by the Task Force's professional 
_ staff.) A 
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(2) Closed claims survey. 


$ (Sample of all types of tort claims, mandated by 
i ; 1986 legislation, collected by Commissioner's 
f office.) 


: (3) Survey of insurance companies. 


È (28 of 31 major liability insurance carriers doing 
business in Florida, including medical malpractice 
carriers, completed a 160 page questionnaire on 
loss payments, profitability, and all aspects of 
f their operations in Florida.) 


pe 
La 


3 
E š (4) Data from Insurance Services Office (ISO). 


i (Non-profit organization which collects data and 

z EY files rate applications for liability carriers 

f F nationwide; provided many customized computer 

x j : analyses in response to Task Force's specific 
i i requests.) 


L ; (5) Survey of Florida Physicians. 
+ A {1,500 randomly selected physicians; questionnaire 
i on how medical malpractice liability insurance 


I : ` problems affect them.) 
Į pos (6) Survey of Florida Attorneys. 
Ea (Sample of 1,500 who regularly handle tort cases; 
i equally divided: between plaintiffs' attorneys and 
defense attorneys.) 


| (7) Computer analysis of A.M. Best Tapes. 


Ft 
f: 
E ; (Financial situation of commercial liability 
| insurance carriers providing medical malpractice 
F A coverage in Florida.) ` 
hi E Y 
i (8) Analysis of Florida civil litigation rates. 
$ 
F ý (Data provided by State Courts Administrator's 
R] po se office and by Court Administrator from Dade 


County.) 


d. Staff previewed preliminary findings from above studies 
| . during 6-hour hearing in Gainesville, June 11, 1987. 


On July 2, 1987, Chairman Criser met with Governor Martinez, 


| who informed the Task Force that he would probably call a special 


j session of the Legislature to deal specifically with the medical 
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ack ies liability insurance crisis. Chairman Criser informed 
the Governor that the Task Force would not be ready to offer 
recommendations or evaluation of proposed solutions for the 
medical malpractice liability insurance crisis in time for the 
proposed special session in September, but that the Task Force 
would make available before the special session a report on facts 
relating to problem identification and causes of the medical 
malpractice liability insurance crisis. 

This report has been prepared for that purpose. Facts 
vagarding problem identification and causes of the medical 
malpractice liability insurance crisis have been taken from the 
Task Force's broader study of the entire tort and Liability 
insurance systems. A report covering fact findings in that 
broader context will be submitted later, as contemplated by the 
Study Plan. This report does not include any recommendations or 
any evaluation of proposed solutions to the medical malpractice 


liability insurance crisis. 
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I. Medical Malpractice Liability Insurance: The Extent 
of the Problem 


The Tort and Insurance Reform Act of 1986 defines the 
problems to be investigated by the Task Force largely in terms of 
the affordability and availability of liaiblity insurance. This 
section of the report will discuss the extent of the 
affordability and availability problems as applied to medical 
malpractice liability insurance. Basically this discussion will 
show that affordability of malpractice insurance presents a more 


serious problem than availability. 


A. Affordability 


There have been many complaints that physicians can no longer 
afford to pay their medical malpractice insurance premiums. 
This section of the report examines this issue and finds that 
insurance costs have increased rapidly - not only in absolute 


terms but also relative to physician gross revenue. 


1. Premium Increases 

There can be no doubt that the cost of medical malpractice 
insurance, in absolute terms, has increased sharply in recent 
years. Table 1 (next page) shows the premiums for selected 
medical specialities for 1983 through July 1, 1987. The premiums 
listed are weighted averages of the rates charged for three major 
Florida insurers: St. Paul Fire and Marine Insurance Company 
(abbreviated STP in the table), Florida Physicians Insurance 
Company (FPIC), and Physicians Protective Trust Fund (PPTF). The 


weights were the number of doctors currently insured by each 
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TABLE 1 
MEDICAL MALPRACTICE INSURANCE RATES IN FLORIDA 


. FOR SELECTED SPECIALTIES: 1983-1987 


SPECIALTY 1-21-83 1-1-84 11-85 1-1-86 1-2-87 Tel 


Family Practactioner - no surgery 


Dade/Broward $4,310 $5,368 $7,206 $11,866 $15,123 $19 
Rest of state $3,123 $3,654 $4,825 $7,147 $9,122 $1¢ 


internal Medicine/Minor surgery 


Dade/Broward $7,825 $9,738 $14,173 $20,090 525,511 530 
Rest of state $5,606 $6,867 $9,472 $11,835 $15,075 $leé 


Emergency Medicine/no major surgery 


Dade/Broward $9,777 $15,100 $22,925 $36,471 $47,925 $58 
Rest of state $6,992 $10,305 $15,306 $21,405 $28,175 $30 


General Surgery 


Dade/Broward $21,971 $27,538 $38,483 $59,893 $78,918 $95 
Rest of state $15,705 $18,718 $25,664 $35,958 $47,454 $50 


Anesthesiology 


Dade/ Broward $23,939 $27,534 $38,483 $55,915 $73,623 $88 
Rest of state $17,061 $18,718 $25,664 $33,317 $43,942 -$47 


Orthopedic surgery 


Dade/ Broward $27,073 $33,380 $47,863 $79,785 $105,167 $13 
Rest of State $19,355 $23,008 $31,905 $47,893 $63,295 $6 


Obstetrics 


Dade/Broward $30,433 $38,053 $57,218 $99,702 $131,360 $16. 
Rest of state $21,679 $26,498 $38,158 $59,849 $78,979 $8 


Neurological surgery 


Dade/Broward $37,569 $49,787 $74,967 $115,548 $152,525 $19: 
Rest of state $27,285 $34,480 $49,974 $70,423 $93,100 $10: 


Note: Figures are weighted averages of Florida insurers' premium vi 


Scurce: Calculated from rates provided by the Florida Department o: 
Insurance. 
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company. The rates shown are' those for a claims made 
malpractice policy with limits of $1 million per occurrence and 
$3 million aggregate at the companies' rates in effect on January 
1 of the year indicated. The rates for July 1, 1987 are also 
shown. 

Table 2 is an index allowing comparison of medical 
malpractice premium rates among various selected specialties and 
comparisons over time from January 1, 1983 through July 1, 1987 
for all Florida counties “except Dade and Broward. The basis of 
"100" for this index is the 1983 premium for a family physician 
who performs no surgery and practices outside of Dade and Broward 
counties. For example, the entry of "329" for the "family 
physician - no surgery" listed in the 7-1-87 column indicates 
that on July 1, 1987 a physician in that risk class was paying a 
premium equal to 329% of the ion paid in 1983, a 229% 
increase. Similarly, a comparison among specialties shows that 
in 1983 in Florida tontes other than Dade and Broward, the rate 
for neurosurgeons was 829% the premium rate for family 
physicians. Table 3 makes the same comparison of premiums for 
physicians pracťicing in Dade and Broward Counties, once again 
using the 1983 premium for a family physician who practices 


oútside of Dade and Broward Counties as an index baseline of 


"100." 


The indices in Tables 2 and 3 show that : (1) that rates 
have increased sharply since 1983, (2) rates have increased more 
for the high-rated specialties for both rating territories than 


for the low rated specialties, and (3) rates have increased more 
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INDICES OF KEDICAL MALPRACTICE INSURANCE RATES 


TABLE 2 


FOR ALL FLORIDA COUNTIES EXCEPT DABE/BROMARD : 1983 -!927 


MEDICAL SPECIAL TY 

FAMILY PHYSICIAN-NO SURGERY 
PSYCHIATRY-HO ELEC-CONY THERAPY 
RADIOLOSY-DIAGROSTIC-NO SURGERY 
INTERNAL MEDICINE-NO SURGERY 
PEDIATRICS-RO SURGERY 
RADTOLOGY-DIAGHOSTIC-MINOR SURG, 
INTERNAL HEDICINE-MINOR SURGERY 
FAMILY PRACTICE-AINOR SURGERY 
SURGERY~OP THAMOLDOY 
SURSERY-URALOGICAL 

EMERGENCY NEDICINE-HO MAJ. SURE. 
ANESTHESEOLOEY 

SURGERY-OTOLARYN, -XO PLASTIC 
GENERAL SURGERY 
SURGERY-OTOLARYNS. -THC. PLASTIC 
CARDIOVASCULAR SURGERY 
ORTHOPEDIC SURGERY 

THORACIC SURGERY 
ORSTETRICS-SYNECOLOEY 
REUROLOSICAL SURGERY 


1-1-83 


1-4-84 


1-1-85 


1-1-2b 


Bote: The hase of 100 for this index is the 1983 oreriua for a family 
physician who perfores no surgery and practices outside of 


Dade/Broxard Counties. | 


Source: Developed from sedical gaipractice rates for the top thrse insurers 
sunslied by the Florida Departaent of Insurance. 
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TABLE 7 
{> j INDICES OF MEDICAL HALPRACTICE INSURANCE PATES 
i: FOR SADE AND BROWARD COUNTIES; 1983-1097 
m $ 
li y AVERAGE ANNUAL 
BEDICAL SPECIALTY 1-1-43 THOS t-i- 1-1-87 7-1-37 INCREASE (0) 
oe 1 a ro a. e: ari rt nde 
i; : FAMILY PHYSICIAN-XO SURGERY 139 21 380 434 322 19.7 
iS ; PSYCHIATAY-NO ELEC CONY THERAPY 138 231 380 484 622 iaa 
: RADIOLOGY-DIAGHOSTIC-NO SURGERY 138 zu 380 384 522 307 
A : INTERNAL MEDICINE-NO SURGERY “138 Bl 380 484 $22 ESPE 
ti PEDIATRICS-NO SURGERY 133 231 380 483 822 wT 
i RAQLGLOGY-BIAGNOSTIC-MIMOR SURG, 251 454” AE 80 75 50 
p INTERNAL HEDICINE-MIHOR SURGERY 251 454 643 B17 ry 35,2 
a i . FAMILY PRACTICE-MINOR SURGERY 251 30 454 03 IO 1407 EM 
t SURSERY-OP THAMOLOSY 32 340 497 754 fet us ws 
i SURGERY-UROLOGICAL 3 ayo 500 878 nyO 1354 ILS 
E : EMERGENCY MEDICINE-KO MAJOR SURG 313 484 TA 1168 1535 1887 48.7 
ES ANESTHESEOLOGY Tel 882 1282 1796 2357 2845 Sok 
SURBERY-OTOLARYRS, -NO PLASTIC 665 845 1232 1919 2527 3080 40,4 
GENERAL SURGERY 704 882 1232 1918 2827 3070 38,7 
SURGERY-OTOLARYNE, INC, PLASTIC 14) Ft 70 A4 289 STB 40.5 
ae ; THORACIC SURGERY 204 106? 1533 2555 3387 4189 44.3 
: X ORTHOPEDIC SURGERY 867 1049 1333 2555 3387 4189 4.5 
CARDIOVASCULAR SURGERY 804 1089 153 2555 3367 4189 ALI 
č OBSTETRICS-SYNECOLESY 97} M8 RY I m 5294 45.7 
NEUROLOGICAL SURGERY 12931594 2300 3700 6884 614) aut 


Note: The base oF 100 for this index is the 1987 preajua for a family 
ru physician wha perforas ns surgery and practices cutside of 
Sade/Broward Counties. 


3 Source: Developed fros sedical aalpractice rates for the top three insurers 
bad i supplied dy the Florida Secartaent af Insurance. 
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in Dade and Broward counties than in the rest of the state. 
Even the low-risk classifications in the "rest-of-state" 
‘experienced a sharp increase in malpractice insurance costs from 
1983 to 1987. For example, as noted previously, a family 
practitioner who does not perform surgery experienced an average 


increase of 229% for the period. 


Higher risk classes, such as neurosurgeons in the rest-of- 
state territory, sustained average rate increases of 275% for the 
four and one-half year period ending July 1, 1987, making thei: 
premiums at the end of the period almost four times higher thar 
at the beginning of the period. The rates for obstetricians i) 
absolute dollars (as shown in Table 1) are not quite as high a: 
those for neurosurgeons, but the increase (304%) was even mor: 
precipitous, resulting in malpractice insurance costs slightl: 
more than four times as high, on the average, in 1987 compared ti 


1983. 


Table 3 shows that the increases in Dade and Broward Count; 
were even more extreme than for the remainder of the state 
Family practitioners saw their malpractice ‘insurance cost 
increase 300%, compared to 229% in the rest of the state. Rate 
for neurosurgeons increased 412%, compared to 275% in the rest o 
the state. Obstetricians’ rates increased 444% in Dade an 


Broward, compared to 304% in the rest of the state. 
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All of these comparisons are based on the rates of the three 
major malpractice insurers, and the rates of other companies 


would probably show similar increases. 


2. Relationship To Income 


The increase in malpractice insurance rates is only one 
aspect of the affordability issue. Premiums relative to 
physician income is another aspect, but physician income data in 
sufficient comparable detail are not available. Consequently, 


this issue is examined by studying ‘the medical. market and 


surveying physicians. 


Physicians! fees have been under severe pressure in recent 
years, especially in the urban areas. Part of the pressure has, 
come from competition.. A sharp ÓN in the number of 
practicing physicians in Florida, and the widespread development 
of preferred provider organizations (PPOs) and health maintenance 
organizations (HMOs) have brought intense competition to the 


healthcare market, which has generated pressure to hold down 


fees. 


Competition also has increased due to the more sopntaticated 
medical cost controls of organizations that pay for most health 
care services, principally the government, employers and 
insurers. These. organizations have developed extensive 
computerized systems to screen doctors! fees and seek their 


reduction, or refuse to pay those that they consider excessive. 


These developments have reduced the ability of doctors to 
pass along increased costs, including the cost of medical 
malpractice insurance. Table 4 attempts to measure the degree 
to which such increases have been absorbed rather than passed 
along to consumers. 

Table 4 compares the index of of the malpractice rates for 
Florida Physicians Insurance Company (FPIC) for the period 1978 
through May 1987 with the consumer -price index for urban 
consumers (CPI-U) and the medical care portion of that index. 
The indices for physicians’ fees and hospital costs are shown 
through 1985, the latest period for which they were available at 
the time of. writing. It is apparent from Table 4 that 
malpractice insurance rates in Florida have increased much more 


rapidly than physicians' fees or other health care costs. 


Florida physicians responding to a survey conducted by the 
Academic Task Force gave an even more graphic picture of the 
changing relationship between malpractice insurance costs and 
physicians’ incomes. Table 5 shows a summary of their responses. 
For all responding physicians, the cost of malpractice insurance 
increased from 3.6% of gross income in 1971 to 11.6% in 1987. 
For surgical specialties, it increased from 4.2% in 1971 to 14.7% 
in 1977. Obstetricians sustained an increase from 4.2% to 23.1%. 
These figures do not reflect the most recent increases approved 


in mid-1987. 
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FPIC MALPRACTICE RATE INDEX AND. 


TABLE 4 


CONSUMER PRICE INDEXES 


1978-1987 
1978 = 100 
(1) (2) (3) (4) (5) (6) 
PPIC Medical Hospital 
Malpractice Consumer Care Physicians Service 
Rate Price Index Price Fee Price 
Year Index” (CPI-0) Index Index Index 
1978 100.0 100.0 100.0 100.0 100.0 
1979 92.8 111.3 109.3 109.2 111.4 
1980 81.2 126.3 121.2 - 120.7 126.0 
1981 106.6 139.4 134.2 134.0 144.7 
1982 126.6 148.0 149.8 146.6 167.5 
1983 173.1 152,7 162.9 157.9 186.4 
1984. 217.1 159.2 173.0 168.9 201.8 
1985 281.4 164.9 183.7 178.8 213.7 
- 1986 523.7 168.1 197.6 
1987, 785.4 173.3 209.2 


Sources: 1) Calculated from tates supplied by the Florida Department of 


Insurance 


2) U.S. Gove 


rnment, Bureau of Labor Statistics 
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Year 
1971-72 
1981-82 
1982-83 
1983-B4 
1984-85 
1985~86 


1986-87 


TABLE 5 


MALPRACTICE PREMIUMS AS A 

PERCENTAGE OF GROSS INCOME 

FOR DOCTORS RESPONDING TO 
THE ACADEMIC TASK FORCE SURVEY 


Malpractice Premiums as Percentage of 


All 

Respondents OB-GYN 
3.6% 4.2% 
5.4 5.5 
== 8.9 
7.0 10.3 
8.6 16.1 
9.7 18.5 
11.6 23-21 
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Gross Revenue 


3. Summary 


The data presented in this section supports the conclusions 
that Florida medical malpractice insurance rates have increased 
substantially more rapidly than physicians’ income or other 
medical costs during the past decade. The pace of premium 
increases was especially large during the past four years. The 
facts reported in this section suggest that the impact on 
physicians varied considerably. The rate increases were higher 
for high-risk physicians such as neurosurgeons and obstetricians, 
and Dade and Broward County physicians sustained substantially 
greater shersaees than the rest of the state. Some high-risk 
‘physicians now pay about one-fourth of their gross income for 
malpractice insurance, which suggests that malpractice insurance 
is approaching unaffordability, if it has not already reached it. 
Finally, the analysis of the Task Force shows that medical cost 
controls imposed by the government, employers and insurers make 
it increasingly difficult for doctors to pass along malpractice 


insurance cost increases to their patients. 
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B. Availability 
This section of the report will examine the extent to which 
medical malpractice liability insurance may have been unavailable 
in Florida during the latest underwriting cycle. l 
As used in the present context, "availability" means 
"accessibility" or "obtainability." The Task Force has not 
discovered any indications that medical malpractice insurance has 


been absolutely unavailable in recent years. Those who cannot 


find coverage in the standard market must be insured by the 
Florida Medical Malpractice Joint Underwriting Association (JUA), 
which acts as the insurer of last resort. The operation of the 
JUA is described in Appendix 3 of this report. Thus, medical 
malpractice insurance has always been available from some source. 
There is, however, no doubt that when premiums rise sufficiently, 
affordability problems merge into functional unavailability as 
physicians decrease the limits of their coverage or simply do not 
purchase commercial medical malpractice insurance. 

The availability of medical malpractice insurance has 
received substantial attention recently because of St. Paul 
Insurance Company's threat to withdraw completely from the 
Florida market due to allegedly inadequate rates. Given St. 
Paul's prominence as the main provider of medical malpractice 
insurance, this threat cannot be dismissed lightly. The Task 
Force has received indications, however, that many of St. Paul's 


previous policyholders will be able to find coverage with ‘some of 


the other insurers or, as a last resort, with the JUA. 
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The total direct premiums written often is used as a neasure 
of availability in the insurance industry. Table 6 displays the 
premium volume in medical malpractice over the 1981-1985 period 
in Florida. In the column headed DPW, we show the direct 
premiums written in normal (i.e., undeflated) terms. As a glance 
at Table 6 shows, DPW rose from $72,934,889 in 1981 to 
$215,121,870. Some care must be exercised in interpreting these 
data. First, these premium volumes have not been deflated to 
control for price changes. Second, the data cover malpractice 
insurance premiums for nurses, chiropractors, and hospitals as 
well as for physicians. Third, it was:not possible to control 
for changes in coverage limits. Consequently, these data do not 
provide an answer to whether medical malpractice: insurance is 
more or less available over time. Ea 

Table 6. also provides information on the number of 
physicians and premiums written per physician. Although some of 
the increase in direct premiums written can be explained by a 2f 
percent increase in the number of physicians in Florida, one car 
see that the average premium payment per physician rose fror 


$4564 in 1981 to $10,755 in 1985. 
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Year 
1981 
1982 
1983 
1984 


1985 


Source: 


Table 6 
Trends in Medical Malpractice 


Premiums Written 


ppwt No. of Physicians? DPW per Physician 
$72,934,889 15,979 $4,564 
$98,724,074 17,105 5,772 
$135,310,378 18,101 7,475 
$168,535,848 N/A * 
$215,121,870 20,002 10,755 


Best's Executive Data Service, Property/Casualty and 
Life/Health, A.M. Best Company, Report of the Department 
of Insurance, State of Florida, 1984 and 1985, and the 
Florida Medical Malpractice Joint Underwriting 
Association. 


lppw direct premiun written as reported to A.M. Best and the 
Department of Insurance, State of Florida. 


“Numbers of physicians were provided by the American Medical 
Association. Figures for 1984 were not available. 
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Although the Task Force has concluded that there is no 
genuine availability problem, it has collected information on the 
number of policies in force by year. Table 7, which is drawn 
from Schedule 4 of the Insurance Company Questionnaire, shows by 
year the number of medical malpractice policies in force. These 
totals include coverage provided by the major medical malpractice 
insurers including the largest trust fund and the JUA, and show 
that the number of policies in force has declined in recent 
years. One cannot infer from this, however, that medical 
malpractice insurance has become unavailable. Some of the 
decrease is accounted for by shifts into some ‘of the smaller 
trust funds. Moreover, as premiums rise, some physicians may 
elect to do without malpractice insurance -- a decision that is 
indicative of affordability problems rather than availability 


problems. 
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Source: 


Table 7 
Medical Malpractice Policy Counts 
1981-1986 
Year Florida 
1981 24,139 
1982 26,150 
1983 27,571 
1984 23,456 
1985 24,600 
1986 21,844 


Schedule 4A of Insurance Company Questionnaire. 
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The Task Force also attempted to determine the extent of any 
problem caused by cancellations and/or non-renewals. Although 
the response rate to this part of the Insurance Company 
Questionnaire was not as high as the Task Force would have 
preferred, the largest medical malpractice insurers responded. 
Due to the way the respondents provided the data, the Task Force 
has combined cancellations, which are motivated primarily by the 
insurer, and the non-renewals, which may be at the discretion of 
either the insurer or the insured. The results are presented in 
Table 8. As one can see, the frequency of cancellations and non= 
renewals increased absolutely and as a percentage of total 
policies in force at the end of the year during the 1981-1985 
period. Irrespective of how disruptive this may be to individual 
physicians, this cannot be construed as indicative of 
unavailability. Some of this represents exits from Plorida 
medical practice due to retirement, death, departure from the 
state, and = on. Some of it represents moves to one of the 
smaller trust funds or “decisions not to purchase médical 
malpractice coverage. Finally, some of it represents "churning" 
as physicians terminate coverage with one carrier and hegin 


coverage with a different company. 
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Year 
1981 
1982 
1983 
1984 
1985 


1986 


Source: 


Table 8 


Medical Malpractice 
Cancellations and Non-Renewals 


Number 
1948 
2647 
3144 
4389 
4520 


2897 


Percent of Total Policies 


8.0% 
10.1% 
11.4% 
18.7% 
18.4% 


13.3% 


Schedule 4A of Insurance Company Questionnaire. 
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II. POTENTIAL CAUSES OF INCREASED COSTS FOR MEDICAL MALPRACTICE 
LIABILITY INSURANCE ` 


The Task Force has investigated four factors as potentially 
contributing to increased malpractice insurance costs: (1) 
trends in loss payments, (2) insurance company profitability, (3) 
the insurance industry underwriting cycle, and (4) the insurance 
company risk classification systems. Basically the Task Force 
has found that increased loss payments have been the principal 
cause of increased malpractice insurance costs, and that the 
increases have not resulted from excess profits but have been 
aggravated by the underwriting cycle and the risk classification 
system. These four variables are discussed under the following 


four headings of the report. 
A. An Overview of Trends in Loss Payments 


Approximately $513 million dollars was paid by insurance 
carriers during 1975-1986 for physician medical malpractice 
claims. This amount includes claims paid without a suit being 
filed as well as amounts paid due to legal action. Figure 1 shows 
that annual total paid claims were essentially unchanged from 
1975 through 1979, followed by an extremely sharp increase from 
1979 to 1984. Total claims have fallen from their 1984 level to a 
point which suggests that the peak for claims payments probably 


occurred in 1984.1 During the entire time period, total paid 


Footnotes are located at the end of each part of this report. 
For example, in this case, the footnote for Part II. B. follows 


the text of Part II. B. 
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claims have grown at a compound annual rate of slightly more than 
20 percent per year. Since 1979, the rate of increase has been 
almost 30 percent per year. 

A comparison of an index of claims payments with an index of 
one insurer's medical malpractice insurance rates may help to 
illustrate the linkage between claims payments and premiums. 
Figure 1A contains an index of the average paid claim per 
physician since 1978. This year was selected as the starting 
point because it was the first year for which rate data from 
Florida Physician Insurance Company (FPIC) was available. Rate 
information for other companies is only available since 1983. 
The rate index is based upon FPIC's mix of insured risks which 
will not necessarily mirror the composition of physicians in the 
state. In spite of this possible limitation, the graph serves to 
point out that over the long run there must be a relationship 
between premiums and claims payments. l 

From 1978 to 1934 the rate of increase in claims payments 
outpaced the rate of premium increase. High interest rates 
helped to finance this short-fall but by 1984 the gap between the 
two indices was so large as to make the Yecent price increases 
inevitable if a balance between claims payments and premiums was 
to be restored. 

Data for Florida closed claims are available by medical 
specialty, which makes it possible to determine which specialties 
accounted for the major portion of aggregate paid claims. Table 
9 shows that for the entire time period, as well as the year 1982 
through 1986, obstetrics and gynecology ranked highest in total 


paid claims. The next four highest ranked specialties for the 
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Figure lA 
Indices of Medical Malpractice Paid Claims Per Physician 
in Florida and Florida Physicians Insurance 
(1978100) 
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TABLE > . 
RANKING OF MEDICAL SPECIALTIES ACCORDING TO 
AGGREGATE PAID CLAIMS IN FLORIDA: 1975-1986 


CALENDAR YRAR OF CLOSING 
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entire time period (in decreasing order) were orthopedics, 
general surgery, general practice and internal medicine. 
Together, these five specialties accounted for 53 percent of paid 
claims. 

Because increased loss payments are the principal cause of 
increased malpractice insurance costs, various components of 
increased loss payments are analyzed in extended detail in 
section III. A. of this report. For now it should be noted that 
increased numbers of claims ("frequency") and increased amounts 
per claim ("severity") have both contributed, with increased 
severity exerting greater influence on the growth of loss 
payments. 

The Task Force's finding that increased loss payments have 
been the principal cause of insurance rate increases does not 
imply a conclusion that increases in loss payments were 
necessarily unwarranted. No judgment can be made on the basis of 
the systemic information analyzed here as to whether in 
particular instances payments have been made to claimants who 
were not entitled to them unger current legal rules or whether 
the amounts of such payments were excessive. Nor does this 
Preliminary Fact-Finding Report make value judgments about 
current liability and damage rules; such judgments would require 


balancing policy considerations. 
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| FOOTNOTES 
L . ; II. A. 
i 
: l This is not to imply that loss payments will continue 
i 


downward. Population growth will cause payments to increase 
as will continued inflation in the cost of settling a claim. 


r i In the absence of any changes in the insurance and tort 
L 4 systems, loss payments can be expected to resume their upward 
trend. 
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B. Insurance Company Profitability and the Role of Market 
Structure. 


1. Profitability 


It has been alleged that excessive insurance company profits 
are one of the reasons that malpractice premiums are so high. On 
the other hand, the insurance industry claims that it has 
experienced a financial hemorrhage of the severest magnitude. 
Based upon its research, the Task Force finds that excess profits 
have not been a cause of the medical malpractice insurance 
problem, but, in general, the insurance industry's financial 


position is less precarious than it claims, when its total return 


is examined. 


a. The Measure of Profitability: 
Return On Equity Model 

The profitability measure used in this study is total return 
on equity. The rationale for using total return on equity, rather 
than one of its components, derives from the insurer's primary 
function, which is the taking of risk by providing insurance to 
society. The prerequisite for providing insurance is the 
availability of surplus (capital) to absorb fluctuations in the 
financial results of the company as well as to finance’ its 
growth. Unexpected increases in the number of claims or the 
amount paid to settle each claim could result in premiums being 
insufficient to cover the cost of claims. When this occurs, the 
company's surplus is used to finance the loss until the 


relationship between premiums and claims can be restored. 
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In the case of a stockholder owned insurance company, the 
return on equity must be competitive with returns that could be 
earned in other sectors of the economy with equivalent risk. 1£ 
it is too low, capital will leave the insurance business which in 
turn will restrict the supply of insurance. This will cause 
prices to rise until profitability has been restored, at which 
point price and supply stability will return. In the United 
States, capital flows can take place relatively unimpeded. There 
are certainly few, if any, restrictions placed upon a firm's 
management when it wishes to increase the. insurer's capital. 
While withdrawing capital or withdrawing from insurance markets 
is more difficult, it can and does take place when the firm's 
management has no expectation of return by remaining in the 


market. 


Mutual companies also must earn profits -- i.e. an excess of 
income over costs. The economic principles of underwriting. apply 
with equal force to mutual companies as to stock companies, but 
the goals of the owners (policyholders) may differ from those of 
“stockholders: A mutual company must have surplus in order to 
“absoes fluctuations in underwriting results; therefore it must 
also attract and retain capital. It also must generate surplus in 
order to finance the growth of the firm. If the market perceives 
that the firm is in danger of insolvency, then its insureds can 
(and will) simply cancel, or not renew their policy and shift 
their business to a more stable competitor, whether it is a 


stock, mutual or some other form of organization. 
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Figure 2 outlines the components of total return considered 


in this study. 
b. Components Of Total Return 


There are four parts to total return: underwriting, 
investment income, realized capital gains and unrealized capital 
gains. Underwriting refers to the profitability of the firm's 
insurance portfolio. The last three components result from the 
fact that insurance premiums are received by the firm before 
losses are paid, ‘so the company has the use of the money for this 


time period. Net investment income represents cash income (mostly 


dividends and interest) net of the investment expenses incurred 


to manage these monies. Realized gains arise when the firm sells 


an asset, e.g. stecks, bonds, for more than its cost. Unrealized 
gains occur when the price of an asset goes up after its purchase 


by the company but the security has not yet been sold. 


Č; Property-Liability Insurance Industry 
Profits: 1977-1985 

In April, 1987, the Insurance Services Office published a 
study of the profitability of the U.S. property-liability 
insurance industry compared to other American industry. The 
results of that analysis for the 1977-1985 period are sumarized 
in Table 10. 

These results show that for the most recent underwriting 
cycle, the average return on net worth for the U.S. property- 


liability industry was less than both the financial section and 


American industry as a whole. 


Figure 2 


COMPONENTS OF INSURER 
TOTAL RETURN 


UNDERWRITING GAIN (LOSS) xx 
NET INVESTMENT INCOME XX 
TAXES -Xx 
AFTER TAX OPERATING RESULT Xx 
REALIZED GAINS xx 
UNREALIZED GAINS XX 
‘TOTAL DOLLAR RETURN xx 
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Simplified GAAP Adjustment Return on Net. Worth for the U.S. 
Property-Liability 


S&P S&P Property-Liability 
Financial 500 Stocks Insurance 
1977 14.1% 13.5% 16.8% 
1978 15.6% 14.1% 18.8% 
1979 15.73 15.4% 18.43 
1980 13.8% 14,1% 17.5% 
1981 12.7% 13.8% 8.1% 
1982 11.4% 10.7% 11.1% 
1983 11.6% 11.0% 8.9% 
1984 9.1% 13.2% -1.0% 
1985 9.2% 10.75 8.1% 
Average 12.6% 12.9% 11.7% 


TABLE 10 


Industry Compared to U.S. 


insurance 


Industry 


Source: Insurer Profitability: A Lona-Term Perspective, 


Insurance Services Office, Inc., April, 1987, p.51. 


Notes: 1. End of year net worth was used in the calculations 


2. Unrealized capital gains were reduced by 28 percent 
to account for Federal income taxes. 
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d. Medical Malpractice Liability Insurance 
Profits: 1977-1985 


Table 11 displays statutory total return on equity for 
property-liability insurers who are classed as "Medical 
Malpractice Predominating" by A.M. Best & co. This group includes 
specialty companies that write only medical malpractice insurance 
as well as carriers whose major line of business is medical 


malpractice insurance. 


The return on equity figure is broken down into its 
components ‘so that the contribution of each part to the total can 
be ascertained. In addition, figures are presented for each year 
since the start of the last underwriting cycle in 1977. These 
data reveal several significant points. First, at the national 
level, insurers have consistently lost money on underwriting 
since 1977. Moreover, the underwriting loss has steadily 
deteriorated to the point where it produced a -69.4 percent loss 


on surplus in 1985 (the latest year for which data is available). 


Second, investment income as a percent of equity has 
steadily increased and, except for 1985, has more than offset the 
underwriting loss. This result has occurred in spite of declining 
interest rates since mid-1981 and is attributable to the premium 


increases which substantially increased the industry's cash’ flow. 
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TABLE th, - 

in STATUTORY RETURN ON EQUITY FOR MEDICAL MALPFACTICE PREDOMINATING 

i PROPERTY LIABILITY INSURERS 

i d 1977-1986 

t: 1985 4094 1283 1992 1981 
[$ Coaocnents: 

Underwriting 59,42 35.7% -47.52 -190,31 -35,43 -23.5% -16.57 

r Net Investaent Incore $7.62 45.2% 35,9% 62.9% O 48.7 44,11 

ne Policvholder Dividends “EGE 9400 22.42 -74X -27L ES -L 
k Taxes PST E A -0AZ -L62 -5 4.8% 

rer After Tax Ooeratino Result 20.0% 17,4% 18,41 21.7% 20.5%  1£,52 
El Realized Gains 243 0.31 0.81 0,31. 2.4% on 
T Unrealized Gains OAL LSZ LBX 0.5% -0,31 AR 
i Total 

E: 

al 1 Return on Equity Calculated Using Beginning of Year Surplus. 
Es > Source: Calculated from data reported by A. M, Best and Coepany, Aggregates and Averages. (1978-1986), 
Ls 
te 
as 

x 
a! 

1 
o 
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wd 
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Third, the industry paid income taxes from 1977 through 1983. In 
1984 and 1985 its underwriting losses vere of sufficient 
magnitude to generate a recapture of income taxes paid in prior 


years. 


Finally, the industry's after-tax operating profit showed a 
marked and sudden deterioration in 1983 compared to the six 
previous yeaa: This result persisted in 1984, and in 1985 
operating results produced a negative return on equity for this 
component of return for the first time during the 1977 - 1985 


period. 


e. Profits In Florida 

Table 12 reports statutory return on surplus for two of the 
top three major medical malpractice insurers in Florida. Flor 
Physicians Insurance Company and Physicians Protective Trust Fund 
eperate only in Florida and write only medical malpractice 
insurance. “Consequently the profitability results solely from 
their Florida medical malpractice experience. 

Care must be exercised in drawing conclusions from these 
data. Florida Physicians Insurance Company is emerging from a 
period of extreme financial distress, consequently its return 
figures are not indicative of its long-term profitability. 
Physicians Protective Trust Fund's early returns are distorted 
because the Trust Fund began operations in 1975 without any paid- 
in capital or contributed surplus. This means that its returns 
for those years are higher than its expected long-term 
profitability. The organizations' recent results are probably 


more representative of expected profitability, but they overstate 
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«Total Retura t N/A 


TABLE 12. 


Statutory Return on Surplus For Two Major 
Florida Medical Malpractice Insurers 


1974 1977 1978 1979 1980 1981 1982 


rida $ zians 
surance Company 


Coaponents of ROE; 
Underwriting N/A 22.1% 47,62 -98.72 -47.1% 91,08 -149,1% 


«Interest, Dividends, etc. N/A 16.52 31.71 47.42 56.71 82.97} 108.11 
Realized Capital Gains N/A -0.52 6.87 -19.2% 
Unrealized Capital Geins N/A -2.87  -22,8% 25.2 


38.5 79.11 -58.17 8.3 


Physicians Protective 
Trust Fund 1 


¿osponents af ROE: 

Undereriting 78.22 -166,22 -55.2% -61.42 -416.1% -1033.42 -89.4% 
«Interest, Dividends, etc. 428.57 222.22 114.91 106.21 S0B.5% 1104.52 4.4 
Realized Capital Sains QOL 14,8% 0.07 1.32 -9.52 3.12 2.12 
Unrezlized Capital Sains < 49.71 -54.61 18,02 -28.01 -240.41 -180.01 80.91 


Tatal Return 141 190.01 18.22. 4.7% 18.12 -157,4% -105.82 88.0% 


t Return is after palicyholders dividends and after incose tax. Note, however, 
that no Federal incose tax was levied against unrealized capital gains. Such a 
tax liability ray be incurred if and when the gains are realized. The aeount af 
of the tax liability is unknoxa sad will depend upon the extent ta which the realized 
gain in securities prices is offset by underwriting losses. End of year surplus 
xas selected by the company in calculating the retura on surplus, 


concerning the use af total return on surplus figures for a trust fund. 


tt Saa Appendix 2 for a cautionary letter from Physicians Protective Trust Fund 


ttt See the above note concerning Federal and state income taxes. Beginning 
of the year surplus was used by PPTF in calculating the return on surplus.. 
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162,61 
150.61 

13,21 
-68,81 


-57.61 


-ITI 
88.01 
1.7% 
21.07 


54,0% 


9.0 
36.22 
8.07 
31.8) 


4.3 


it because the insurers leverage ratio (i.e. premiums-to- 
surplus) is over twice as large as the typical insurer. This 
causes the return on equity figure to be higher than it would be 
if a lower leverage ratio were present. 

St. Paul Fire and Marine Insurance Company, the main 
malpractice insurer in Florida, is a multi-line, multi-state 
firm. Its return on equity figures reflects not only its Florida 
medical malpractice experience but also the company's medical 
malpractice experience from other states and other lines of 
insurance. Under these circumstances, the firm underwriting 
result must be examined to gauge one part of the profitability of 
medical malpractice insurance. Underwriting results are 
available on a state-by-state basis whereas the return on equity 
figures is countrywide and reflects the experience of all lines 
of insurance. 

Underwriting Results. Generally, the approach used in the 
previous section cannot be used in isolation to measure a 
company's financial performance in a given state because 
companies do not allocate their surplus on a state-by-state 
basis, nor do they allocate their expenses on a ‘state-by-state 
basis. Consequently, it is necessary to examine the multi-line 
and/or multi-state company's loss ratio. l 

Table 13 contains the adjusted loss ratio for medical 
malpractice insurance for Florida and the same ratio for St. 
Paul's medical malpractice experience in Florida. The adjusted 
loss ratio is equal to losses incurred divided by premiums earned 


after policyholders dividends. It is an incomplete measure of 
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TABLE 13. 


i Adjusted Loss Ratio 
Medical Malpractice Liability Insurance 


t, 
e Florida : Countrywide 
E: Year All Co.s St. Paul ! All Co.s St. Paul 
1975 16.6 4,4 5 66.5 7.1 
1976 94.5 12,6: 4 48.5 13.5 
1977 57.6 13.6 i 41.8 22.3 
E 1978 26.3 37.9 3: 60.6 36.4 
FP / 1979 67.6 47.9 3 75.3 48.2 
ti 1380 83.6 94.0 i 82.6 56.2 
1981 56.2 48.8 : 99.5 61.8 
is y 1982 89.8 64.5 : 111.4 67.7 
$ 1983 89.7 TES Oe 112.3 77.1 
£: 1984 93.4 73.8 3 110.9 80.2 
$ 1985 131.4 113.6 + 120.7 86.9 
EE 1986 106.7 92.6 `l 991 739.8 
é: 
Average: 
dE 1976-1986 b 81.5 61.5 87.5 LS 
D Source: A.M, Best & Co. 
Note: Adjusted loss ratio is equal to losses incurred 
de divided by premiums earned less policyholder 
S dividends. 
pe 
3 
có 
5 
ai 
3 
ull 


61 


profitability because it does not take account of the company's 
expenses, nor does it include investment income or realized and 
unrealized gains. 

The data reported in Table 13 cover the period 1975 (which 
was the first year that medical malpractice was reported as a 
separate line) to 1986. All companies writing medical 
malpractice insurance in Florida are included except Florida 
Physicians Insurance Company, the trust funds (of which 
Physicians Protective Trust Fund is the largest), the Patients 
Compensation Fund and the Florida Medical Malpractice Joint 


Underwriting Association. 


de Underwriting Profitability. The data for the past 
three years demonstrate the poor underwriting results both in 
Florida and across the country. Loss adjustment expenses and 
underwriting expenses must be added to measure underwriting 
profitability and these two items add about another 45 percent to 
the figures shown in Table 13. Thus, if the combined loss and 
expense ratio came to 130 percent, it means that a loss of 30 
cents is occurring for every dollar of premium. As noted above, 
however, investment results need to be included in order to 
accurately gases profitability. Even when this is done (please 
see Table 11 and Table 12, the financial results from recent 
years show no excess profits and long term average return is very 
close to overall profitability for the property-liability 
industry. l 

a. Average Loss Ratio. The average adjusted loss ratio for 
Florida compared to the U.S. from 1976 to 1986 is 81.5 versus 


87.5 respectively (1975 was excluded because of the possibility 
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that the results were distorted due to it being the first year 
the separate figures were reported). During these years, 
Florida's experience has been both higher and lower than the 
national average so there is no clear, persistent difference 
between Florida and the countrywide average. St. Paul's adjusted 
loss ratio is higher for Florida compared to its national average 
indicating lower profitability on its Florida business. At the 
same time, St. Paul's Florida results are below the statewide 
average, indicating better than average profitability. The 
reasons for this apparently conflicting result are not obvious 
but one possibility may be the mix of business (i.e. specialties) 
included in each data series. 


f. Summary 


This section analyza the profitability of medical 
malpractice insurers. Both total return on surplus as well as 
underwriting results were reviewed. Profitability over a 
complete underwriting cycle was examined in order to avoid 
distorting the return on surplus results caused by fluctuations 
in securities prices. 

During the period 1977-1985, the average return on surplus 
for insurers classified by A.M. Best & Co. as "medical 
malpractice predominating" was`slightly above the average return 
for the industry as a whole. Two large Florida insurers whose 
only business is medical malpractice liability insurance had 
mixed results. One company had extremely poor returns. The 


other insurer's returns in recent years are above the national 


average but are not representative of the average firm because it 
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is operating at more than twice the usual. premiums to surplus 
ratio and this will cause return numbers to be higher than 
otherwise. 

Underwriting results for both Florida and the country were 
unprofitable in recent years. However, the industry's financial 
condition is not as serious as it claims when it bases it 


arguments on the narrower definition of profit. 
2. The Role of Market Structure 


Relatively few firms sell medical malpractice liability 
insurance in Florida. This invites concern as to whether 
insurers are charging non-competitive prices and thereby earning 
excessive profits. 

The Task Force finds that the "highly concentrated” market 
structure for medical malpractice liability insurance in Florida 
suggests a potential problem. Since the four-firm concentration 
ratio indicates that the four largest firms hold more than 80% of 
the market, one may question whether prices are really 
competitive. But evidence as to the relative ease of entry into 
the market, and the presence of other large insurance firms with 
‘the potential to expand their presently small share of Florida's 
malpractice insurance market indicate ‘that the market is still 
basically open and competitive: This, combined with previously 
discussed evidence that profits have not been excessive, leads to 
the conclusion that market structure has net baen a demonstrable 


cause of increased premium rates. 
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Market structure refers to the number and size distribution 
of sellers and buyers, the existence of barriers to entry, the 
importance of scale economies in determining the minimum 
efficient sized firm, the extent of vertical integration, and the 
like. Empirical studies tend to confirm the theory that 
structure determines prices and profits.? More specifically, the 
closer that an industry’s structure is to monopoly, the more 
likely we are to observe noncompetitive profits, which indicate 
that prices are above the competitive level while quantities are 


below the competitive leve1.3 
a. Number and Size Distribution of Firms. 


Table 14 displays the medical malpractice insurers that 
reported Florida sales to A.M. Best or to the Department of 
Insurance for 1985.4 They are arranged in order from the largest 
to the smallest. Of the 61 insurers reporting, 14 did not 
underwrite any medical malpractice insurance during 1985. In 
addition, three reported negative premiums written, which 
indicates that they did not underwrite any medical malpractice 
insurance in 1985 and that they cleared their books from 
preceding years. Of the remaining 44 firms, it is obvious that 
many are quite small. Generally, these firms are writing 
national programs for nurses, chiropractors, and the like. Their 
Florida premiums represent Florida's share of their national 
plans. Medical malpractice insurers playing an important role in 
this market are listed at the top. It is important to 
recognize that this table does not cover all of the trust 


funds, which provide a substantial amount of medical malpractice 
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Table 14 


Direct Premiums Written - Medical Malpractice 


Group Name 


St. Paul Group 


Physicians Protect. Trust Fund 


Florida Phys Ins Co. 
Cigna Group 
Evanston Group 


‘CNA Ins Cos 


Health Care Indemn 
MMI Companies Group 
Amer Intern Group 
Hartford Ins Group 
Fireman's Fund Cos 
Travlers Ins Group 
Nat Chiropractic Mut 
Westco Ins Group 
Continental Ins Cos 
General Re Group 
Integrity Ins Co 
Cincinnati Fin Group 
Amer Financial Group 


Aetna Life and Cas Grp 
“WR Berkley CP Group 


United States F&G GR 
Protective Casualty 
Ranger Ins Group 
Orion Group 

UMI Group 

Virginia Ins Recip 
Nationwide Group 
Armco Ins Group 
Crum and Forster Cos 
Jefferson Ins Group 
Chubb Grp of Ins Cos 
United States Inv Gr 
Church Mutual Ins 
State Auto Mut Group 
Bershire Hathaway 
Seibels Bruce Group 
Home Ins Group 
Alliance Ins Group 
Allstate Ins Group 
Lincoin Nat Group 
Safeco Ins Cos 
Reliance Ins Cos 
Comm Credit Group 
Central Mut Ohio Grp 
Amer General Group 
Royal Ins Group 
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DPW Dollars 


$89,674,038 
43,226,563 
24,257,375 
15,183,798 
8,532,532 
7,463,104 
7,198,963 
4,875,153 
2,428,739 
2,216,825 
1,549,307 
858,656 
850,021 
695,451 
626,823 
462,815 
272,129 
239,987 
182,838 
146,440 
138,076 
120,008 
90,520 
57,400 
38,315 
31,275 
30,060 
23,277 
21,664 
21,443 
15,651. 
11,560 

- 2,895 
958 

944 

943 

537 

524 

375 

363 

301 

283 

148 

141 

122 


52.5 Zurich Amer Ins Group 


iy 52.5 Amer Universal Group 

52.5 Foremost Corp Group 
i $235 Whiting National Ins 
DS 52.5 MCM Crop Group 
ss 52.5 Medical Protective 
be 52.5 Allianz Group 
} 52.5 Prudential of Am Grp 
$2.5 Alexander Howden Grp 
t: 52.5 Signature Group 
7 52.5 Employers Reins Grp 

52.5 Teledyne Group 

60 Liberty Mutual Group 76CR 
ti 61 Beneficial Ins Group S5CR 
i 62 Internat Ins Co MD 219, 554CR 
i YEAR $211,329,615 
i 
: Source: Best's Executive Data Service, Property Casualty 

and Life/Health, A.M. Best Company, and Report of 
4 the Department of Insurance, State of Florida, 
1985. 
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coverage in Florida, nor does: it include the Joint Underwriting 


Association. 


b. Size Distribution of Firms. 


There are various ways of summarizing the size distribution 
of firms in an industry. Two of the most common measures are the 
Herfindahl index and the concentration ratio. The Herfindahl 
index (H) equals the sum of the market shares times 100 squared. 
Table 15 presents the Herfindahl indices for medical malpractice 
insurance in Florida for 1981-1985. 

Other things being equal, concentration is important because 
it affects the likelihood that one firm (or a small group of 
firms) could successfully exercise market power. In order to 
interpret the data in Table 15, some critical values are needed 


for H. The best expression of critical values is contained in 
5 


the U.S. Department of Justice Merger Guidelines. The Antitrust 
Division of the Department of Justice considers that if H is less 
than 1000, the market is unconcentrated and, as a result, the 
Antitrust Division will not challenge mergers in such industries. 
If the value of H falls in the interval between 1000 and 1800, 


the industry is considered to be moderately concentrated, which 


increases one's concern about exercises of market power. 
Nonetheless, a merger is not likely to be challenged unless it 
produced a 100 point increase in H. Finally, if H exceeds 1800, 


the industry is considered highly concentrated. 
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po : Table “15 
Herfindahl Indices 1981-1985 
Medical Malpractice Insurance 


a Year Herfindahl Index 
ba 
; 1981 2892 
5 1982 2402 
S 1983 2095 
: 1984 . 2201 
y 1985 2451 
ss 
te 
Le 
ke 
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Table 15 erent that the medical malpractice market in 
Florida falls into the "highly concentrated" category since the 
Herfindahl index exceeds 2000 in every year. This is not unusual 
when one looks at the experience across the nation. Table 16 
shows the Herfindahl indices for the individual states and the 
District of Columbia. Some 34 states have higher concentration 
than Florida while the remainder have lower concentration. 
Nonetheless, the value of H is high enough in Florida to warrant 


some concern. 


Historically, the most popular measure of concentration 
among industrial organization and antitrust economists has been 
the concentration ratio. Its main virtue from a mechanical 
perspective is its simplicity. The n-firm concentration ratic 
“simply reports the percentage of industry sales accounted for by 
the n largest firms. The Federal government publishes 
concentration ratio data on an aggregated basis. Due tc 
disclosure rules, the government provides four-firm, eight-firn, 
20-firm, and 50-firm concentration ratios for a very large number 
of industries. These data are the best that can be obtained for 
large-scale empirical studies. As a consequence of ready 
availability, most economists and antitrust lawyers are more 
familiar with concentration ratios than with any other measure. 


In addition, concentration ratios have been used extensively ir 


6 


empirical efforts to control for market structure. Some 75-8¢ 


of these studies have been synthesized by Leonard Weiss in an 
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Table 16 
as Medical Malpractice 
Market Structure ~ 1985 


p State n? a? 
t. 
i South Carolina 37 7175 Most Concentra 
Rm South Dakota 37 6308 
E Mississippi 45 6055 
j Oklahoma 39 5484 
] Arkansas 41 5274 
Nebraska 41 4896 
Oregon 41 4659 
North Carolina 40 4295 
15] Maine. 35 4207 
Pe Illinois s8 4102 
z Minnesota 40 4076 
= Georgia 52 4050 
$ Alabama : 43 4035 
ti New Jersey 55 3982 
i Iowa 44 3833 
sel Arizona 50 3807 
North Dakota 34 3671 
PE Alaska 26 3527 
ae District of Columbia 37 3477 
E Utah 39 3425 
a ; Louisiana 46. 3244 
et Se Virgina 46 3138 
yT Vermont 28 : 3118 
i New Hampshire 36 2975 
te Tennessee 52 2871 
a Rhode Island 36 2775 
Colorado 40 2735 
má West Virginia 43 : 2718 
i Wisconsin 42 2718 
3 Delaware 31 2675 
ai New York 63 2639 
; : Nevada 35 2631 
ml Kentucky 49 2586 - 
z Kansas 44 2508 
~$ FLORIDA 62 2451 
Idaho 38 2329 
Hawaii 35 2327 
Wyoming 36 ` 2214 
i Connecticut 40 2129 
yo Washington 45 2099 
4 Missouri 54 2045 
A Montana 37 1998 
i Pennsylvania 57 1909 
$ Nev Mexico 37 1875 
4 Ohio 53, 1827 
i Michigan 59 1767 
Texas 51 1651 


E 
Í Indiana 56 1642 
$ 


Maryland. 46 1531 

California 71 1166 

Massachusetts 47 1128 Least Concentra 
Source: Best's Executive Data Service, Property/Casualty and 


Life/Health, A.M. Best Company. 
ÎN denotes the number of firms reporting. 


2 H denotes the Herfindahl index. 
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interesting survey.? The bulk of these studies indicates that 
market concentration and profits are positively correlated when 
the four-firm concentration ratio exceeds 75 percent. 

Table 17 displays the one-firm, four-firm, eight-firm, and 
twenty-firm concentration ratios for the medical malpractice 
insurers in Florida during 1981-1985. The concentration ratios 
are quite high for medical malpractice insurance. In each of the 
years 1981-1985, the four-firm concentration ratio exceeded 75 
percent. This picture is not much different from that presented 
by the Herfindahl indices. Before concluding that this may 
indicate a lack of competition, it is necessary to examine entry 


conditions since they can have a significant influence on the 


exercise of apparent market power. 


Cc. Entry Barriers® 


Market power is the ability to raise price above the 
competitive level by restricting output, i.e., the ability to 
create affordability and availability problems. A group of firms 
can exercise market power only if it is protected from entry. If 
entry into a market is so easy that existing competitors cannot 
succeed in raising price for any significant period of time, then 
market power is absent and competitive Hue should determine 
prices and quantities. Because of the highly concentrated market 


structure for medical malpractice insurance in Florida, it is 
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Table 17 
CONCENTRATION RATIOS* 1981-1985 
MEDICAL MALPRACTICE INSURANCE 


YEAR ACR ACR 8CR 20CR 
1981 48.6 87.5 94.9 99.2 
1982 40.2 82.7 93.5 99.2 
1983 32.0 78.0 90.9 98.8 
1984 38.0 81.3 92.6 98.9 
1985 42.4 81.6 94.8 99.8 
Source: Best's Executive Data Service, Property/Casualty and 


Life/Health, A.M. Best Company and Report of the 
Department of Insurance, State of Florida, 1984 and 
1985. 


*CR denotes concentration. ratio, which measures the percentage of 
direct premiums written by the largest, four largest, eight 
largest, and 20 largest. 
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necessary to evaluate the condition of entry: Before proceeding, 
however, it should be noted that some of the giants in the 
property/casualty insurance industry have a small presence in 
Florida's medical malpractice market. These firms are displayed 
in Table 18. In 1985, these eight insurers accounted for some 
$36.6 billion in premiums written, which amounted to 24 percent 
of the entire property/casualty industry in the United States. 
These firms individually and collectively could provide 
formidable competition for the major medical malpractice insurers 


in Florida. 


This analysis of market entry is in three parts. First, the 


- report examines the statutory entry requirements, because in 


regulated industries permission must be obtained before a firm 
may enter. Second, the report reviews returns from a sample of 
insurers to identify the most important entry barriers. Finally, 
this report assesses the ease of entry inte the Florida medical 
malpractice insurance market. 

1. Statutory Entry Hurdles. Florida Statutes establish the 
requirements that domestic, foreign, and alien insurance 
companies must satisfy to sell insurance in the State .of Florida. 
An "authorized" insurer is one receiving a certificate of 
authority from the Department of Insurance (DOI) to "transact 
insurance" in Florida.? compliance with applicable provisions 
of the insurance code is a prerequisite to transacting business 


in the state.?° Because the state has pre-empted the insurance 
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Table 18 
Large Insurance Firms with a Small 
Medical Malpractice Presence 


Firm Rank? DPW 

Allstate 2 $7.7 billion 
Aetna 3 5.4 billion 
Nationwide 5 4.9 billion 
Travelers 7 "4.5 billion 
Hartford 8 4.4 billion 
Continental 12 3.5 billion 

Crum and Forster : 13 3.3 billion 
U.S.F.&G. ` 14 2.9 billion 
Source: Best's Executive Data Service, Property/Casualty anc 


Life/Health, A.M. Best Company. 


lBased upon direct premiums written in all property/casualty 
lines during 1985. i 
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field, no other political subdivision may require any additional 


registration or permits from businesses transacting insurance 


pursuant to state authority. + 


a. Certificate of Authority. All insurers must receive 
12 


certificates of authority unless a statutory exception applies. 
The qualifications to receive a certificate of authority are 
threefold: (1) capital funds requirements (2) extensive 
disclosure of financial and other information and (3) operating 
histories for certain foreign insurers. Filing fees are $25 and 
annual license taxes are $200. 


b. Capital Funds Requirements. Applicants wishing to 


transact medical malpractice insurance must meet various paid-in 
capital and surplus requirements. These capital and surplus 
requirements must be met for the original issuance of a 
certificate of authority. An insurer expanding into additional 
lines must meet the surplus requirements for each kind of 
insurance that the insurer proposes to transact. 13 Medical 
malpractice insurers must maintain $750,000 of paid-in capital 
unimpaired. 14 

In addition to paid-in capital, there are special surplus 
requirements. Each insurer must maintain surplus equal to the 
larger of $1,000,000 or an amount computed under an applicable 
statutory requirement. For medical malpractice insurers, “che 
statutory requirement is 10 percent of the total of its net 
reserves.'> Any insurer with surplus greater than $100 million, 
however, is not required to increase or maintain surplus in 
accordance with these provisions. +® Also, insurers expanding 


into additional lines within three years of receiving an initial 
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certificate of authority must meet surplus requirements as would 
be required for an original certificate of authority covering all 
the kinds of insurance that the insurer proposes to transact. }7 

c. Information Disclosure. Applicants for a certificate of 
authority must file forms and comments with DOI that disclose (1) 
“administrative” information, and (2) operating plans for the 
next three years. 

The "administrative” information is information such as 
charter, by-laws, and financial documents relating to bigs corean 
structure, its operating history, and so on. Disclosure costs o; 
these types of information are probably insignificant. The 
operating plans for the next three years may require mori 
extensive disclosure costs. The DOI requires a three-yea: 
operating plan that must include: types of insurance, planne: 
_volume by line at three-month intervals, marketing plan includin 
use of agents and brokers, use of reinsurance, statement of ar 
expected changes, description of insurance history of eac 
individual by expected changes, description of insurance histor 
of each individual by management position in eight areas, and 
statement of any consultants or experts the insurer uses.1 
Preparation of this three-year plan is probably noderatel 
expensive, particularly for smaller neueeee’s Most of th 
information, however, should be readily available and not pos 
mach additional cost. 

a. Operating Histories for Foreign and Alien Insurers. 
foreign insurer is not authorized to transact insurance: i 


‘Florida unless it has operated satisfactorily for at least thre 
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years in its state or country of domicile. 19 The Dor may waive 


this requirement if the foreign or alien insurer: 
(1) has operated successfully and has capital and surplus 
of $5 million; 
(2) is the wholly owned subsidiary of an insurer which is 
an authorized insurer in Florida; 
(3) is the successor in interest through merger or 
consolidation of an authorized insurer; or 
(4) provides a product or service not readily available 
to thé consumers of this státe.?0 
Thus, foreign insurers can avoid the three-year entry lag in 


providing medical malpractice coverage if the DOI feels that such 


coverage would otherwise not be readily available. 


e. Summary. The entry into the Florida medical malpractice 
market is relatively easy. The primary barrier for domestic, 


foreign, and alien insurers is the capital and surplus 


requirements. Relative to manufacturing industries, these 


capitalization requirements are not severe. Moreover, entry can 


be accomplished quickly. An incumbent insurer can add lines or 


sub-lines by simply satisfying any additional capital and surplus 


requirements that the statutes demand. New domestic firms can 


start from scratch in as little as a year. Established foreign 


insurers (i.e., those with a satisfactory three-year operating 


record) can enter in a matter of months. Thus, the Florida 


Statutes impose few entry hurdles. 
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2. Questionnaire Results On Entry Barriers. 
to entry that the surveyed insurers identified fall into three 
groups: (a) business considerations (b) legal considerations and 


(c) regulatory considerations. 


a. Business Considerations. For the most part, the business 
considerations are not significant obstacles to entering a new 
Line or sub-line of insurance in Florida. Typically, they 
involve ordinary business concerns that any firm must cope with 
in conducting business. They do not involve differentially 
higher costs for new entrants as opposed to incumbents. The 
obstacles identified include the following: l 

1. Capitalization: This refers to the firm's (i.e., 

entrant's) capital and surplus as well as access to the 


reinsurance market, which expands the firm's effective 


capital. The minimum requirements for capital and 
surplus in Florida are not a serious entry barrier.?? 
Ze Underwriting Experience: ` This refers to the need for 


experienced personnel as well. as to information on loss 
experience. _ Experienced personnel exist in the 
insurance industry. A firm interested- in entering a 
particular line or sub-line must identify those with 
experience and hire them. Acquiring the necessary data 
base could be a more serious obstacle, but is not 


unique to new entrants. 
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are Technical Support: This refers to the need for 


computer systems and personnel for efficient processing 
of claims. This is a developmental cost, but one with 
which most insurance firms are familiar. 

4. Marketing: Some cancern was expressed for determining 
the firm's competitive position in the market. 
Associated with that is a need for the insurer to be 
recognized as a supplier in that line or sub-line. 
Interestingly, no one expressed any serious concerns 
with developing a distribution system. Apparently, 
their existing system of employee agents or 
independent agents can handle additional lines or sub-: 


lines for them. 


b. Legal Considerations. For the most part, the legal 
concerns expressed by the insurers involved the tort system. The 
legal framework within which the insurers must operate is an 
environmental factor that may dissuade entry into medical 
malpractice insurance. Most of the responses were not very 
specific, e.g., 

1. Adverse tort law and judicial case law; 

2. State's judicial climate; and , 


3. Legal environment. 


In some instances, however, the respondents were a bit more 
specific. In those cases, the major concern was over the 
uncertainty that some judicial decisions have created. Two 


insurers were concerned about their ability to predict their 
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underwriting exposure, one due to the judicial climate, the other 
due to court decisions that expanded coverage beyond the bounds 
originally contemplated. 

c. Regulatory Considerations. In a highly regulated 
industry, it is not unusual for the regulated firms to have 
concerns about the regulatory environment. After all, regulation 
imposes constraints on the business behavior of those firms. 
Most of the concerns expressed by the insurers involved 


incentives for entry rather than the process of entry. Very 


little concern was expressed about being permitted to enter the 
market, which is consistent with what the Task Force found in the 
section entitled Statutory Entry Hurdles. 

The focus of the insurance questionnaire tsencnees: 
naturally enough, was on the profit potential and reguiation's 
impact on profit. More specifically, the firms expressed concern 
about: 

1. The adequacy of rates, 

2: Flexibility of rate setting and underwriting, 

3. Excess profit laws, 

4. JUAs, and 

5. Undue restrictions on underwriting, claims, 

cancellations, and non-renewals. 
Compounding their concerns aboyt these aspects of regulation was 
their perception or impression of the regulatory environment. If 
the potential entrant perceives that the regulator is 
unresponsive to the insurer's need for adequate and reliable 
rates, then the firm may not enter. Similarly, if the potential 


entrant feels that regulation or legislation is unresponsive to 
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wenden 


the insurer's need for a profit opportunity, entry is less 
p Y Y: 


likely. 

The only other aspects of regulation that were mentioned by 
the insurers were as follows: 

1. Regulation may preclude the use of preferred forms, 

2. Regulation may require the approval of forms, rates, 

and rules, and 

3. There may be approval delays. 

but there does not 


No doubt, these can deter or delay some entry, 


appear to be a major problem here. 


3. Assessing The Ease Of Entry. 23 The ease of entry into a 


market depends upon four factors: 
a. The speed of entry; 
b. The existence of cost or demand disadvantages; 
c. The existence of scale sconeuiess and 
d. The presence of sunk costs. 
The report will describe each of these factors and relate them to 


the evidence that the Task Force has gathered. 
The competitive threat posed by 
If 


a. Speed of entry. 
potential entrants depends upon how fast a firm can enter. 
“entry is slow, incumbent firms can raise price and enjoy extra 
profits long enough so that the subsequent entry wili still leave 


them with net gains. In that case, the existence of potential 


entrants will not deter the incumbent firms from engaging in 
noncompetitive behavior. In Florida, the speed of entry depends 


upon the potential entrant's status. An existing insurer 


currently authorized to sell insurance in Florida can add a line 
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or sub-line of insurance very quickly. A foreign firm with a 
Satisfactory record of performance elsewhere eane oneer Florida 
within a few months. In comparison to the time it takes to enter 
most other industries, this is relatively fast. 

b. Cost and/or demand disadvantages. If entrants face 
significantly higher production or distribution costs than 
incumbents, the incumbents will enjoy a cushion that permits 
noncompetitive pricing without fear of entry. Similarly, if 
incumbents face demand disadvantages that require prolonged {or 
even permanent) price discounts, the incumbents will have a 
margin of safety. 

In Florida, there are no obvious cost advantages that are 
unavailable to other efficient firms whether they be incumbents 
or entrants. Brand preferences do not appear to be important, 
given the presence and importance of a large number of insurers 
with no name recognition. Much. insurance is distributed through 
the American agency system, which means that there is an 
extensive distribution system already in piacë for a potential 
entrant. There is, however, one major non-regulatory barrier 
blocking entry of new insurers into the Florida market. That 
barrier is the claims-made policy used by some insurers in 
Florida. 

Traditionally, medical malpractice insurance was ees 
under occurrence policies. Under those policies, the policy that 
was in force when a malpractice event occurred provided 


protection for that event, even if the claim was made twenty 


years later. A doctor could change insurers without sacrificing 
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coverage for malpractice events that occurred in the past, so 
market entry was relatively easy. 

Beginning in 1975, the middle of the previous malpractice 
crisis, insurers began switching to claims-made policies. When a 
company issues a claims-made policy to a doctor, the policy 
includes two important dates, a retroactive date and an effective 
date. As the policy is renewed, the retroactive date remains 
constant, and the effective date moves up one year. In order for 
a claim to be covered wader a policy, the alleged malpractice 
event must have occurred after the retroactive date, and the 
claim must be made when the policy was in force. 


If a doctor terminates a claims-made policy with one insurer 


‘and buys a claims-made policy with another insurer, the new 


insurer will establish a new retroactive date equal to the 
effective date. of its first policy. The doctor will no longer 
have coverage for malpractice events that occurred between the 


retroactive date of the old insurer and the retroactive date of 


the new insurer. 


There are two solutions to the problem, but both are 
expensive. The doctor can have his former insurer issue an 
extended-report ing endorsement, or he can have his new insurer 
change its retroactive date to that of the same date as the 
former insurer. The premium for either change may be as much as 
three times the annual premiums. This burden for so-called "tail 
coverage" makes it very difficult for new insurers to enter the 


market, since its only prospects would be new doctors just 


entering practice. 
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c. Economies of scale. When there are economies of scale, 


average costs decline with increases in output ~ at least over 
some range. If scale economies are significant, this means that 
a firm must have a substantial volume of sales in order to 
experience competitive cost levels. This, in turn, means that 
entry must be on a large scale and consequently more difficult. 

Market share data reveals that there are a large number of 
small firms in the Florida insurance markets. The persistence of 

‘these small firms over time indicates that they are not at a 
severe cost disadvantage. 

d. Sunk costs. When a firm enters a new market, it engages 
in a risky venture. To the extent that expenditures must be made 
that cannot be recovered upon exit from the industry, these costs 
are considered "sunk," i.e., irreversible. These sunk costs 
raise the entrant's financial exposure and can deter entry. 

in insurance, the major sunk costs are associated with 
establishing a competitive presence. Given the agency system of 
distribution, these costs need not be too great. While some 
major insurers attempt to. establish name recognition througrt 
television and print media advertising, there is a substantial 
number of firms that do not follow this route. 

On balance, entry into the medical malpractice insurance 
market in Florida appears to be relatively easy except for the 


prevalence of claims-made policies. 
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Footnotes 
TT." Bs 


An Official at A.M. Best £ Co. defined "predominating" to mean 
a company whose medical mapractice insurance premium volume 
was 60 to 70 percent of its business. A list of these 
companies is contained in Appendix 1. Of these companies, 
only two, Health Care Indemnity and National Chiropractic 
Mutual write medical malpractice liability insurance in 
Florida. 


For a survey of these empirical efforts, see Weiss, "The 
Concentration-Profits Relationship and Antitrust in Harvey J. 
Goldschmid, H. Michael Mann, and J. Fred Weston, eds., 
Industrial Concentration: The New Leaning, Boston: Little, 
Brown, 1974. Also see Donald A. Hay and Derek J. Morris, 
Industrial Economics,.Oxford: Oxford University Press, 1979 


These are obviously issues of affordability and availability. 


For medical practice, at least two insurers did not report to 
A.M. Best in 1984 and 1985. These were added to the totals 
reported by A.M. Best. A 


See Justice Department Merger Guidelines, June 14, 1984, in 
Special Supplement, Antitrust and Trade Regulation Report, S-1 
- S-16 (June 14, 1984). 


There is a theoretical link between concentration ratios and 
an index of monopoly power. See Thomas R. Saving, 
"Concentration Ratios and the Degree of Monopoly, 
“International Economic Review Vol. II (February 1970), pp- 
139-146. 


Leonard W. Weiss, "The Concentration-Profits Relationship and 
Antitrust," in Harvey J. Goldschmid, H. Michael Mann, and J. 
Fred Weston, eds., Industrial Concentration: The New 
Learning, Boston: Little, Brown and Company, 1974, pp. 184- 
242° 0. 


An early advocate of the role that entry barriers play, in 
industrial performance was Joe S. Bain, Barriers To New 


Competition, Cambridge: Harvard University Press, 1965. For 
a somewhat different interpretation, see George J. Stigler, 
The Organization of Industry, Homewood, Illinois: Richard D. 


Irvin, 1968 at pp. 67-70. 


Fla. Stat. Ann. 3624.09(1) (supp. 1987). "Transact" with 
respect to insurance includes (1) solicitation or inducement; 
(2) preliminary negotiations; (3) effectuation of a contract 
of insurance; or (4) transaction of matters subsequent to 
effectuation of a contract of insurance and arising out of it. 
Fla. Stat. Ann 9624.10 (Supp. 1987). 
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Fla. Stat. Ann. 8624.11 (Supp. 1987). 


Fla. Stat. Ann. $624.410(3) (Supp. 1987). 


Fla. Stat. Ann. 8624.401(1) (Supp. 1987P. Exceptions are 
contained in Fla, Stat. Ann. 8624.402 (Supp. 1987). 


Fla. Stat. 


Ann. 8624.408(2) (Supp. 1987). 
Fla. Stat. Ann. 3624.407 (Supp. 1987). 


Fla. Stat. Ann. 8624.408 (1) (b) (Supp. 1987). 


Fla. Stat. Ann. 8624.408 (Supp. 1987). 


Fla. Stat. Ann, £524.408(2) (Supp. 1987). 


See Organization of Insurance Company Under Laws of Florida, 
DOT Form. 


Fla. Stat. Ann. 8624.404 (2) (Supp. 1987). 
Fla. Stat. Ann, 8624.404 (2) (Supp. 1987). 


This is a synthesis and summary of the responses to our 
Insurance Company Questionnaire, Part II, Question 12 which 
asked the respondent to identify the three most significant 
barriers to entry faced by a firm that wants to enter a line 
or sub-line of insurance. 


See the discussion of capital and surplus requirements in the 
section entitled Statutory Entry Hurdles. 


The following discussion relies upon Steven C. Salop, 


"Measuring Ease of Entry," The Antitrust Bulletin, Vol. 31 
(Summer 1986), pp. 551-570. 
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C. THE UNDERWRITING CYCLE 


The phenomenon known as the “underwriting cycle" is unique to 
the insurance industry and is a major cause of the periodic 
malpractice insurance crises. An entire cycle is defined by the 
period of years in which insurer underwriting profits cycle from 
above average to below average. Such cycles have always been a 
feature of the insurance industry and this is especially true for 
medical malpractice liability insurance, which generates large 


loss reserves for investment. 


1. Causes Of Underwriting Cycles 

Economic cycles usually result from changes in demand put, 
since the demand for insurance is rather constant, the insurance 
underwriting cycle results from changes in supply. 

The cycle may begin when insurance is very profitable and, 
as a result, capital flows into the industry as new insurance 
companies are formed. To attract business, the new companies cut 
rates forcing the existing companies to cut rates in order to 
protect their market share. The rate cutting continues until the 
underwriting losses exceed the amount that insurers are willing 
to bear. At that point, some insurers will withdraw from the 
marketplace, some because of insolvency and others voluntarily. 
This shrinkage in supply permits the remaining insurers to raise 
rates to more profitable levels. The rate increases cone 
quickly, and usually are accompanied by tighter underwriting 
standards, which result in more frequent refusals by insurers to 


provide insurance. The higher rates restore profitability, which 
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attracts new capital into the marketplace, and a new cycle 
begins. 


Effect of Interest Rates on Underwriting Cycle 


Undervriting cycles are frequently, but not always, driven 
by changes in interest rates. In addition, interest rates may 
prolong an underwriting cycle. The most recent cycle (the 
longest in history) was probably influenced by both types of 
effect. 

The historically high interest rates which peaked in 1981 
permitted substantial rate reductions or, at least, a delay in 
rate increases as insurers competed for premium dollars to 
invest. As interest rates declined, premium increases became 
necessary to offset the effect of reduced investment income. 

Within the past two years, interest rates have returned to 
more normal levels, corresponding with the period of largest 
price increases as insurers sought to restore overall 
profitability. 

Evidence of their success has been the leveling off of 
price increases and, in some cases, price decreases as insurers 


once again expand their underwriting capacity. 


Column (2) of Table 19 shows the combined ratio for the 
insurance industry for the years 1967-1986. The combined ratio 
relates incurred claims and expenses (other than investment 
expenses) to premiums. A combined ratio in excess of 100% 


indicates an underwriting loss while a ratio less than 100% 


indicates an underwriting profit. Table 19 covers three 
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TABLE 19 


i. THE PROPERTY-LIABILITY INSURANCE 
; UNDERWRITING CYCLE 
y 1967-1986 
& 
: AND FLORIDA MALPRACTICE INSURANCE RATES 
a 1978-1987 
E (1) (2) (3) (4) (5) 
i Combined FPIC St. Paul PPTP 
di . Year Ratio* Rates Rates Rates 
$ 
1967 99.5% 
$ 1968 100.9 
: 1969 101.5 
& 1970 100.2 
a 1971 96.7 
= 1972 96.4 
e 1973 99.1 
1974 105.9 
Whos 1975 108.2 
1976 102.6 
Es 1977 97.7 
i f 1978 97.4 $ 2,680 
2 1979 100.6 2,486 
apo, 1980 103.5 2,177 
boots 1981 106.2 : . 2,857 
eos 1982 110.1 3,393 $ 4,004 
i 1983 113.3 4,638 4,868 $ 4,433 
{ 1984 120.5 5,819 6,414 5,704 
ee 1985 117.9 7,541 8,820 8,349 
1986 108.1+* 34,034 10,115 12,107 
v, 1987 103.6**x 21,049 20,425 14,663 
t * After dividends to policyholders. 
a Source: A.M. Best Co., Best's Aggregates & Averages 
t 1986, p. 76 
a *k Source: A.M. Best Co., Best's Review, July 1987, 
: p- 90. z 
<3 eae First quarter only. 
: Source: A.M. Best Co., Best's Review, July 1987, 
E p. 91. o. . 
od ` ` 
ai 
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underwriting cycles which include a rather mild cyclical trough 


in 1969, more severe troughs in 1975 and 1984. 


2. The Cycle And Insurance Rates 


Column (3) of Table 19 contains medical malpractice rates for 
Florida Physicians Insurance Company (FPIC) for the years 1978- 
1987. The trends in rates shown is for a family practice 
physician (no surgery) in the Miami area, but other specialties 


and other sections of the state show similar trends. 


Note that FPIC's rate reduction in 1979 and 1980 correlates 
with the rising industry combined ratio. FPIC's rates began 
rising in 1981, with the rate of increase accelerating sharply 
and correlating again with the falling industry combined ratio 


in 1985, 1986 and the first quarter of 1987. 


Column (4) of Table 19 shows St. Paul Fire £ Marine Insurance 
Company's Miami rates for a family physician for the years 1982 
“through the middle of 1987. They follow essentially the same 
pattern as FPIC's rates. The rates for Physicians Protective 
Trust Fund (PPTF), shown in Column (5) for the years 1983-1987 
also show a similar trend. 

The sharp acceleration in rates concurrent with the upturn 
in the underwriting cycle and the tightened underwriting 
standards that accompany them are a major exacerbating cause of 
the crises in medical malpractice insurance during the last three 


years. 
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3. Cycles And Affordability 


Over the past several years, and especially since the bottom 
of the underwriting cycle in 1984, the cost of medical 
malpractice insurance in Florida has increased substantially more 
rapidly than all other medical care cost indices, shown in Table 
20. For example, FPIC's malpractice rates lagged behind all of 
the consumer pricé indices for the first three years of the 
period. Thereafter, the malpractice rate index quickly caught up 
and passed consumer price indices, so that by May 1987, the 
malpractice rate index was 4.5 times as high as the CPI-U index, 
and 3.75 times as high as the medical care price index, even 


though they all started from the same hase in 1978. 


The average annual increase in FPIC's rates for the entire 
period, including the two years in which they declined, was 
24.5%. The average annual increase in CPI-U for the period was 
6.0% while the annual increase in the medical price index was 
8.2%. The physicians' fee index and the hospital index were only 
available for 1978 through 1985, and their average annual 


increases for that period were 8.7% and 11.5%, respectively. 


With malpractice rates increasing so much more rapidly than 
physicians' fees, it is apparent that malpractice insurance 
premiums are absorbing an increasing share of physicians' income, 
a finding that corroborates the results from the Florida's 
Physicians Survey. Apparently, the rate increases are occurring 


so quickly that doctors are unable to immediately pass them on to 


their patients, causing a reduction in physician net income. 
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(1) 


(2) 

FPIC 
Malpractice 

Rate 


Index 


100.0 
92.8 
81.2 

106.6 

126.6 

173.1 

217.1 

281.4 

523.7 

785.4 


TABLE 20 


FPIC MALPRACTICE RATE INDEX AND 
CONSUMER PRICE INDEXES 


1978-1987 
1978 = 100 
(3) (4) 
Medical 
Consumer Care 
Price Index Price 
£EPTI-UY Index 
100,0 100.0 
111.3 109.3 
126.3 121.2 
139.4 134.2 
148.0 149.8 
152.7 162.9 
159.2 173.0 
164.9 183.7 
168.1 197.6 
173.3 209.2 
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(5) 


Physicians 
Fee 


Index 


100.0 
109.2 
120.7 
134.0 
146.6 
157.9 
168.9 
178.8 


(6) 
Hospital 
Service 
Price 
Index 


100.0 
111.4 
126.0 
144.7 
167.5 
186.4 
201.8 
213.7 


4. Underwriting Cycles And Availability 


As noted earlier, insurers tighten their underwriting 
standards and increase rates at the upturn of the underwriting 
cycle. This occurred in the mid-1970s and resulted in many 
medical organizations forming their own insurance companies. 
Florida was no exception, and several self-insurance trusts also 
were established. Consequently, availability of insurance has 
not. been a problem up to the present time. 

l The announced withdrawal of The st. -Paul Companies and The 
Cigna Companies from the Florida market may cause some temporary 
dislocations, but it seems likely that the existing insurers and 
new insurers now entering the state can take up the slack. The 
current malpractice crisis has been, and seems likely to remain, 


a crisis of affordability rather than availability. 


5. Can Underwriting Cycles Be Controlled? 


It is probably not possible to control the underwriting 
cycle and avoid its adverse effects on the malpractice insurance 
market. There are three possible sources of control for 
underwriting cycles. They are: (1) the insurance industry, (2} 
the states, and (3) the Federal’ government. 

Control by the industry is highly unlikely in the forseeable 
future. The industry is composed cf a very large number of 
imsurance companies, over 2,000 in total with approximately 900 
Effective 


operating on a national or near-national basis. 


coordination of the activities of such a large number of sellers 


35 


is difficult if not impossible. The cycles were moderated in the 
years prior to the mid-1950s when company-owned rating bureaus 
were able to establish and enforce rates, but a return to that 


system seems unlikely. 


No single state represents a sufficiently large part of the 
hational insurance industry. to exercise control over the cycles. 
A state could shield its doctors from the rate fluctuations that 
accompany the cycle by controlling both rate reductions and rate 
increases. It would be necessary for the regulatory authorities 
to mandate necessary rate increases or decreases if the insurers 
fail to apply for them voluntarily. The result would probably be 


more stable, but higher rates. 


The Federal government could, through rigid control of 
insurance rates, control the underwriting cycle. Again, the 
result would be more stable but probably higher, rates: In any 
case, the federal government has been moving steadily in the 


direction of deregulation rather than reregulation. 
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D. Risk Classification System 


A problem which contributes to the rate of premium increase 
is the risk classification system used in medical malpractice 
liability insurance. The existing classification system has 
served a purpose up to this point, but the level of loss payments 
in certain specialties may have become too large in relation to 
the number of physicians available to pay for the losses, Stated 
differently, there may be insufficient spreading of the risk of 
loss among certain high-risk specialties. 

In addition to the risk classes being too small in certain 
cases, the risk classification system does not appear to provide 
adequate market based incentives to avoid losses nor does it seen 
to measure accurately individual exposures to loss. 
Consequently, physicians with widely differing loss experience 
and exposure are placed in the same risk pool and charged the 
same price, even though their expected loss payments are 


significantly different. 
1. Description of Risk Classification 


Medical malpractice liability insurance is a financing 
mechanism by which the cost of administering, determining 
liability, measuring loss and paying the claim is spread over a 
group of individuals or organizations. Risk classification is 
the process by which actuaries analyze this cost and, in 
conjunction with senior management of the company, determine how 
to allocate claims costs to groups of risks - in this case 


physicians. On the basis of some factor or factors, premium 
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differentials between the groups will then be determined. Once 
this has been accomplished, the insurer will request approval to 
use the risk classification plan and its indicated premiums from 


the Florida Department of Insurance. 
2. Purpose of Risk Classification 


In making these cost allocations, an attempt is made to 
group together individuals of similar loss propensity so as to 
produce a system which is fair and equitable as well as cost 
effective. In other words, the insurer must try to choose risk 
classification variables which measure as accurately as possible 
the likelihood of loss but which also are cost effective to 
collect and are not subject to manipulation by actual or 
potential insured's. For example, carrying out a surgical 
procedure is more likely to produce a claim than is a routine 


annual physical examination. 
3. Risk Classification Variables 


The class plan used by the St.-Paul Fire and Marine 
Insurance Conpaány was reviewed by the Task Force and it shows a 
division of physicians according to medical ‘specialty and 
surgical activity. Also included are classifications for active 
military personnel, full-time federal government employees, ‘and 
retired physicians. The state is also divided into two 
territories for rate~making purposes. Dade and Broward counties 
are one territory and the rest of the State is the other 
territory. No specific factors are included for the physician's 


level of activity, i.e. number of patients seen per year or the 
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number of surgical procedures performed per year, nor is there 


any price adjustment based upon the number and amount of claims 


incurred by the physician. t 


4. Number of Practicing Physicians 


A total of 25,566 Florida non-federal physicians (i.e., not 
employed in the military, V.A. hospitals, or in any other 
capacity by the federal government) vere registered with the 
American Medical Association in 1985 (1986 data was not available 
at the time of writing). Of this total, 4,271 physicians Were 
classified as- inactive, 1,472 were in medical teaching, 
administration, research or other professional activity and 821 
were not classified. Consequently, the AMA reported that in 1985 
a total of 20,002 physicians were involved in patient care in 
Florida as their major professional activity and this figure is 
presented in Table 21. Comparable figures for previous years are 


also reported. 


Number of Physicians By Specialty. The number of physicians 
whose major professional activity is patient care is reported for 
a number of specialties in Table 21. As noted above, medical 
malpractice liability insurance is rated by specialty so the 
figures shown in Table 21 represent the financing base for paid 
and reserved claims and expenses in the state. In some cases, 
e.g., surgery, the base is even smaller because the risk classes 


are further subdivided according to the riskiness of the surgical 


procedures performed. 
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, TABLE 21 
HUBER OF PRACTICING PHYSICIANS Ii FLORIDA 


I CALENDAR YEAR OF CLOSING 1 


1 
i 
t i | 1975 ) 1 1977 § 1978 1 1979 [ 2980 | 198} | 1982 | 2983 [ 199% j 3985 j| 199b | 
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1984 AND 1986 DATA ARE NOT AVAILABLE 
SOURCE! AMERICAN MEDICAL ASSOCIATION 


Losses Have Increased Faster Than The Number Of Physicians. 


In certain areas claims paid have grown much faster than the 
number of physicians available to finance the losses. For 
example, in the earlier years of 1975, 1976 and 1977 total paid 
claims in the OB/GYN category amounted to $595,266, $900,335 and 
$1,497,881 respectively. In comparison, for the later years 
1984, 1985 and 1986, paid claims were $17,423,465, $18,394,761 
and $14,677,155 respectively. The average total paid has gone 
from about $1 million in the mid-seventies to $16.8 million in 
the mid-eighties (this represents a compound growth rate of 32.7 
percent per year). During this same time period, the number of 


OB/GYN physicians in the state has increased from an average of 


840 in 1975-1977 to 1354 in 1985, which is a growth rate of 4.9 


percent per year.? 


5. Rate Relativity by Specialty 


The difference in rates between certain specialties within a 
rating territory will he examined in this part of the report. The 


analysis will show that, for the sample risk classes examined, 


the relativities for the three major medical .malpractice 
insurance carriers in the State are quite similar. Second, for 


all three organizations, the spread in rates between the high and 


low risk classes has increased. 


Table 22 shows the relationship between the premiums for 
three high risk groups and the premium for a low risk category. 
The first entry in the table (6.33 for 1983) means that the rate 


for an orthopedic physician. in Dade/Broward was 6.33 times 
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TABLE 22. E 
Selected Medical Malpractice Rate Relatives: Florida 


Dade/Broward 
Orthopedics to: 1983 1984 1985 1986 L 
Family Physicians-No Surgery 
Florida Physicians Insurance Co. 6.33 6,33 6.72 6.72 7 
Physicians Protective Trust 6,15 6.33 6.72 6.72 z 
St. Paul Fire and Marine 6.37 6.55 6.63 6,67 6 
Obstetrics to: 
Family Physicians-No Surgery | 
Florida Physicians Insurance Co. 7.28 7.28 8.40 8.40 8 
Physicians Protective Trust ¿ES 5.78 6,68 6.83 7 
St. Paul Fire and Marine 7,41 7.63 8,29 8.33 8 


General Surgery to; 
Family Fhysicians-No Surgery 


Florida Physicians Insurance Co. Fa S 5 $ 
Physicians Protective Trust. 6.13 5.78 6.68 6.83 7 
St, Paul Fire and Marine Ss 4 pS) 5 


Orthopedics to: 1983 1934 1985 1986 


£ 
Family Physicians-No Surgery 
Florida Physicians Insurance Co. 6.15 6.33 6.72 6.72 3 
Physicians Protective Trust 6.13 6.21 6.68 6.83 7 
St. Paul Fire and Marine 6.32 6,48 6.59 6.62 č 
Obstetrics to: 
Family Physicians-No Surgery 
Florida Physicians Insurance Co. 7.08 7.28 8,40 840 E 
Physicians Protective Trust 6,13 6.21 6.68 6.83 a 
St. Paul Fire and Marine 7.36 TSS BYEZ! 8.26 E 
General Surgery to: 
Family Physicians-Na Surgery 
Florida Physicians Insurance Co, 4,94 


Physicians Protective Trust 6.13 
St. Paul Fire and Marine © 5,28 


not tn 


Note: The rates used by St,Paul Fire and Marine are as follows; 
10/1-/83, 9/1/84, 7/1/85, 12/31/85, 7/1/87. 
The effective dates for rates by Florida. Physicians Insuranc 
Company and Physicians Protective Trust Fund are January 1 c 
the respective year. 
Calculations use rates for mature claims - made coverage for $1,000, 
limit of liability per occurance and $3,000,000 annual aggregate. FF 
has rates 50 percent higher in Palm Beach county than in the rest of 
state. : : ¢ 


192. 


Source: Bureau of Rates. 
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greater than the rate for a family physician performing no 
surgery in Dade/Broward. The second entry in the same column 
shows that the Physicians Protective Trust Fund (PPTF) was 
charging orthopedists a rate which was 6.15 times higher while 
St. Paul's rate was 6.37 times higher, i.e., there was very 
little difference in the relationships between the rates. This 
does not necessarily mean the actual premiums were almost the 
same, since the base price for each of the three companies can 
be, and usually was, different. 

Figure 3 shows how the relationship between obstetrics rates 
and family physicians rates has changed, i.e., the spread between 
the rates has increased from 1983 to 1987. Florida Physicians 
Insurance Company. (FPIC) was charging 8.79 times more (as of 
1/1/87) compared to 7.28 times more in 1983. The important point 
here is that the multiple has increased. for all companies. This 
may by relevant, because some proposed reforms would involve 
changing the differential between high and low risk classes. For 
example, one Department of Insurance proposal called for a 
maximum rate which was no more than 5 times greater than the 
lowest rate. While the data here show that such a proposal could 
produce rate reductions for high risk specialties, the Task Force 
has not assessed potential offsetting costs and disadvantages of 
such a proposal. 

6. Rate Relativities Within Florida 

This section concerns premium variations among different 

parts of the state and shows that the rate spread for physicians 


in Dade/Broward has increased relative to the rest of the State. 
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FIGURE 3. 


Obstetrics Premium Divided by Family Physician-No Surgery 
Premium for Dade/Broward Counties 
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Source: Table 22 
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The first entry in Table 23 means that FPIC charged family 
physicians in Dade/Broward 41 percent more than they charged 
family physicians in the rest of the state. By July 1, 1987 they 
were charging twice as much in Dade/Broward as in the rest of the 
state. PPTF increased its differential by 25 percentage points 
during the same time period, while St. Paul held off making a 
change until July 1, 1987 when it increased the differential by 


50 percentage points. These changes are graphed in Figure 4. 
7. Summary 


This section has been concerned with the factors used to 
categorize physicians into risk classes and also with the size of 
the resulting risk classes. It was found that paid losses have 
increased substantially faster than the number of physicians 
available to pay them, leading to an inekorable rise in premiums. 
In addition, it was found that the extra amount charged high risk 
specialties compared to low risk groups has increased as has the 
surcharge for Dade/Broward physicians compared to the rest of the 
State. While the closed claim data indicate that the surcharges 
are justified, they have contributed to the premiuw increases for 


the affected groups. 


It was also noted that the risk classification plans in use 
during. the time period studied made no specific provision for 
experience rating, i.e., there were no specific surcharges for 
those physicians who had paid claims. Thus, during the time 
period studied, there were no market price incentives in place 


for the person best able to control losses (the physician). In 
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Table 23. 
Territorial Rate Differences in Florida 
For Selected Medical Specialties* 
Dade/Broward Compared to Rest of State 


1983 1984 1985 1986 1 


Family Physicians-No Surgery 


Florida Physicians Insurance Co. 1.41 1.45 1,50 2.00 2 

Physicians. Protective Trust 1.25 1.47 1.50 1.50 1 

St. Paul Fire and Marine 1.49 1.48 1.48 2.49 1 
General Surgery 

Florida Physicians Insurance Co. 1.45 1.45 1,50 2.00 2 

Physicians Protective Trust 1.25 1.37 1.50 1.50 1 

St. Paul Fire and Marine 1.50 1.50 1,50 2.56 i 
Orthopedics 

Florida Physicians insurance Co, 1,45 1.45 1.50 2.00 2 

Physicians Protective Trust 1.25 1,37 1.50 1.50 1 

St. Paul Fire and Marine 50° 150 ASG 2.2500 E 
Obstetrics 

Florida Physicians Insurance Co. 21.45 1,45 1.50 2,00 2 

Physicians Protective Trust ; 1.25 1:37 1.50 1.50 1 

St. Paul Fire and Marine 1.50 1.50 1.50 1.50 i 


* Note; The rates used by St.Paul Fire and Marine are as follows: 
E 10/1-/83, 9/1/84, 7/1/85, 12/31/85, 7/1/87. i 
The effective dates for rates by Florida Physicians Insurance 
Company and Physicians Protective Trust Fund are January 1 o 
the respective year, 


Calculations use rates for mature claims - made coverage for $1,000, 
limit of liability per occurance and $3,000,000 annual aggregate. FP 
has rates $50 percent ‘higher in Palm Beach county than in the rest of 
state. 


Source; Bureau of Rates. 
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e PICURE 4. 
È; *Obscetrics Premiums in Dade/Broward Compared to 
Obstetrics Premiums in the Rest of the State 
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addition, the risk classification system did not allocate 
specifically a portion of the claims costs to the group that 


generated them. 
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FOOTNOTES 
TL "Dis 


The Tort Reform and Insurance Act of 1986 created a new 
statute 8627.6055 which requires that rates reflect the number 
of surgical procedures performed each year by individual 
health care providers as well as their claims experience. 


It should be emphasized that the average paid claim per 
physician SHOULD NOT be compared to current premiums because 
paid claims do not include amounts for: (1) reserves for 
unpaid losses, (2) reserves for incurred but unreported 
claims, (3) insurer expenses and profit, and (4) contingent 
liabilities for FMMJUA losses. Also, these figures cannot be 
compared with current rates because the paid claim data does 
not breakout the type of surgical activity involved whereas 
the class plan noted. above distinguishes between no surgery, 


minor surgery and surgery. 


a 


Tir. FURTHER EXAMINATION OF INCREASED CLAIM PAYMENTS 

Part II. A. of this report concludes that increased loss 
payments for medical malpractice have been the principal cause of 
increased liability insurance premiums. This part of the report 
will undertake a more detailed examination of the reasons for 
increased loss payments. First, it will break out the 
statistical components of loss payments in term of claims 
frequency, claims severity, and physicians with multiple claims, 
in order to identify the relative importance of their respective 
contributions to increased loss payments. Second, this part of 
the report will discuss the role of the legal system, including 
litigation trends, changes in tort liability rules, and 
attorneys! fees and other litigation costs. Finally, this part 
of the report will consider other factors that may have 


influenced medical malpractice claims and litigation frequency. 


A. Components of Increased Loss Payments 


This report has shown previously the increase in total loss 
payments for medical malpractice which took place in Florida 
during 1975 to 1986. During the last half of the 1970's total 
loss payments were virtually constant. In 1980, an extremely 
rapid rise in loss payments began which probably peaked in 1984,1 
The stability of the 1970's was due to a decline in the number of 
claims. This was followed by a swift increase in the number of 
paid claims through 1985. During the entire period under review, 


there has been a strongly upward trend in the amounts of claim 
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payments, although there were fluctuations from one year to the 
next. 

It is important to understand what caused the increase in 
total loss payments because different cost control techniques may 
be warranted depending upon whether frequency or severity has 
driven up costs. If costs are rising due to increased frequency 
of claims, then possible solutions include means of reducing the 
number of iatrogenic injuries, reducing the incentives for making 
claims, or controlling the conditions and circumstances under 
which liability is assessed against physicians or hospitals. It 
the rise in the cost of each incident is responsible for 
increased loss payments, then possible solutions include ways ol 
reducing the severity of medical injuries, reducing the coste 
resulting from medical injuries, or controlling the amount ol 
jury awards and settlements. When increased frequency anc 
severity are both causing costs to increase, a more comple? 
package of changes may be necessary in order to have e 


substantial impact on loss payments. 
1. Increased Claims Frequency 
a. Data Source 


During the mid 1970's, Florida wcoevvanieed a problem wit! 
regard to both availability and affordability of medica: 
malpractice liability insurance. -Effective in 1975, the Floridi 
Legislature passed a law requiring all medical malpractic 
insurers in the State to report closed claim information ol 


physicians to the Department of Insurance. Approximatel: 
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21,000 claims for the period 1975-1986 were reported to the 
Department, of which 5503 claims involved an indemnity payment. ? 


This section is an analysis of those claims. 


b. Number of Claims Closed 

Without any adjustments to the data for changes in the 
number of physicians practicing in the state or for population 
growth, the number of closed claims in Florida, as illustrated in 
Figure 5, is increasing at a rate of approximately 4.6 percent 
per year. When the year to year changes are examined, there is a 
steady decline in the number of claims clased each year between 
1975 and 1979 at an annual conpóunä rate of 12.5 percent, 
followed by a sharp increase between 1979 and 1986, at an annual 
compound rate of 15.9%. The 1986 figure was significantly lower 
than 1985, but this was partially due to a lengthening of the 
time between incident occurrence and the settlement date. 
Consequently, there is nothing to indicate at this point that the 
number of claims will either stabilize or continue to decline. 


Impact of Mandatory Mediation. The decline in the number of 


closed claims from 1975 to 1979 probably was caused by 
legislation requiring mediation of medical malpractice claims. It 
was enacted in 1975 in an effort to control the cost of claims by 
reducing the adversarial nature of the E PA process. 


In addition, it was hoped that mediation would result in more 
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FIGURE 5 


Number of Medical Malpractice Claims In Florida Involving an Indemnity Payment 
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claims being resolved without legal action, thereby reducing the 
burden on the courts and decreasing the time required to resolve 
those claims which might otherwise involve trials and the delay 
associated with trials. 

The constitutionality of the mandatory mediation provision 
was challenged in court. This created uncertainty for the 
plaintiffs' bar as to whether to accept a mediated award or wait, 
in the expectation that the mediation requirement would be 
declared unconstitutional. As a result, the average time to 
resolve a claim apparently increased. In 1980, the mediation rule 
was -eliminated, and the surge in claims in the early 1980's 


probably was due in large part to the processing of these earlier 


. cases. If this analysis of the impact of the mandatory mediation 


rule is accepted, the period 1975 through 1982 should probably be 
viewed in its entirety without focusing on year-to-year changes. 
If this is done, the claims rate is relatively stable during this 


time, with---perhaps---a slight upward trend. 
c. Adjusted Trends in Frequency. 


Since 1975, the state's population has increased 35 percent, 
from 8.6 million to 11.7 million in 1986.2 Part of the increase 
in the number of claims filed and paid probably is due to this 
population growth. Increasés in frequency beyond that 
attributable to population increase may be caused by an increase 
in the iatrogenic injury rate, an increased claims propensity on 


the part of the general public, or other factors. 
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Frequency per 100,000 Population. Table 24 shows the number 
of claims closed each year in which an indemnity payment vas 
made. This figure was then divided by the State's pia tion to 
obtain the claims rate per 100,000 people. On average during this 
time period, there were 4.56 claims paid per 100,000 people and 
the upward trend in frequency noted above persisted even after 
adjusting for population change, but it was at a much more modest 
rate. Overall, the growth rate in claims per 100,000 people from 
1975 to 1986 was 1.8 percent per year. The frequency of claims 
per 100,000 people actually decreased at an annual compound rate 
of 14.5 percent per year from 1975 to 1979, but increased at an 
annual compound rate of 12.5 percent from 1979 through 1986. 
Once again, the Task Force believes that the entire eleven year 
periód probably should be considered as a whole as a result of 
the impact of the litigation surrounding the mandatory mediation 


provision. 


Frequency per 100 Physicians. The figures also were analyzed 


by adjusting for the increasing number of physicians practicing 


in the State,* 


During the period that Florida's population 
increased by 35 percent, the number of physicians practicing in 
the state grew by 95 percent (see Table 24). As a result of this 
relatively greater growth in the number of pbhysicTane compared to 
population, the closed claims rate per physician has remained 
virtually unchanged from 1975 to 1986. The rates vary markedly 
from specialty to specialty, however. l l 


Table 25 shows that for all specialties, the average number 


of paid claims per 100 physicians per year was 2.75. The average 
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TABLE 74, 
: ADJUSTED HEDICAL MALPRACTICE 
E CLOSED CLAIMS RATES 
ne 1975 107 1977 1979 1979 1930 1591 fees 1987 1491 eee 
í Nyeser of o A 2 
g Indeenity Claras zee su 334 Res 255 a TA 305 OE ue 
: 14113 tse! 
€: 7 
Pooulaiicn E51 E A 19,105 19.97% 11.038 YU 
FYorida) 
OF zì, 
q Number 27 19.630 14,300 ILALL IT,SEd 14,499 15,464 15,976 17.195 10,10% 1 20,402 
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t Clatas Fate 3.92 ITA saat 2.4 2,63 4.35 A ale Ll : 
` Fer 105,600 
z Peasle 
E $ aë = 
Clains Fate 3.5 2.05 Lt eres LE kor 3.35 nA CLA MN 
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5 Sources: deoartaent of Insurance Medical Maloractice Closed Claiss Data Set; - 
; Bureau of Economic and Business kesearch, College of Business; 
ss Aserican Medical Association. Various Bulletins. 
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TABLE 25 
HUMBER OF HEDICAL MALPRACTICE PAID CLAINS PER 100 PHYSICIANS! FLORIDA 


armo id | 

i 1 f 4 4 t H H 1 I i yo att t 
1976 | 1976 |} 1977 | 1978 | 1979 | 19800 | 1981 | 1982 j 1903 } 1986 {| 1985 | 1986 j YEARS | 
O pene ent A pene ene 


A newe rn geen erent PO PI A A O 


NS ONE MIA US SE O SUR OA EPI JUN ERE NN TODD O O RODA E A A AS A O DO ed 
A ES E A ee ee ee E E E E ARA | 


{SPECIALTY 1 l y 1 I i t ! I ! t I i | 


i 1 } | 1 Pos } 4 i 1 i} I 
[ANESTHESIOLOGY] 5.721 5,33] 1.731 2.201 0.621 1.56] 2.34] 4.161 4.911 a 2.09) al 3.151 
nd] 


IGENERAL { 1 1 ! t I 1 | I } H ! } t 
[PRACTICE I 3.961 2.87} 3.05] 2.38f 2.57)  1.14f 2,121 1.89] ABE adl z.z3l ot 2.27 


Tete ene mean re O beeen owe A O tween man IO PA MAS pace 
[GENERAL } [i t } 1 1 i 1 } } i ' 1 i 
ISURGERY J 6.05) 5,431 4,301 4.511 2.221 1.891 3.61) 5.261 3,901 ol 4.29) ot 4.141 


ee tan E Pa erent A A AR AA A E A AR A RA A EA 


[INTERNAL } 
ÍMEDICINE į 


[NEUROLOGY 4 | 
{NEUROSURGERY | 


O ere 
JOBSTETRICS A | { it 
JGYNECOLOGY 5 5.311 5,02] 


A O | 


H 1 i I 
0.78) 1,05) 1,78] 1.821 


i f 

31 at 4.311 
A O A | 
1 I t J t 
4,904 6,257 of 8.05] of 
wet ewe ent beeen tee been nnn A bere ent ened crab A A AA beaten O IR AA 
lORTHOPEDICS | 6,687 6:39] 4.82) 3.321 4.17] 3.371 5.791 0.314 6.711 +f 9,991 ot 


ae ee ee O AS AA A RR AR ete RA E AA oe | 


JOTORHINOLARYH=] l i l 1 t { I 1 i 1 t 1 
160LOGy 1 6.09] 6.92 3.47} 1,891 O,36) 2.76) 6,671 5.411 4.76} «lo 4.314 «|. 6,15) 


ee enn tat rm] 


PALE 1 t t 4 ! i 1 3 1 1 i 1 l í 
ISPECIALTIES 1 3.561 2.961 2.54] 7,231 1.671 1.651 2.771 3.371 3.351 of 3.561 ot 2.751 


1] 1 J t 
5.81f 4,71}  3.4zi 3.68] 


SOURCES: 2) FLORIDA DEPARTMENT OF INSURANCE MEDICAL MALPRACTICE CLOSED CLAIMS DATA SET 
1 AMERICAN HEDICAL ASSOCIATION 
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number of paid claims per 100 physicians was 92% greater for 
obstetricians and 225% greater for neurologists than the averag: 
physician. In recent years however, the differential for 
obstetrics was much greater. Major specialties with an apparent 
downward trend in the number of paid claims per 100 physicians 
include Anesthesiology, General Practice and General Surgery. 
d. ` Statewide Geographical Variations 
In Frequency. 

Although the long-term growth rate in closed claim frequency 
adjusted for statewide population growth is low, there are marked 
variations in the growth rates in different parts of the State. 
Table 26 shows the closed claim frequency in counties whose 1986 
population exceeded 250,000 as well as the statewide average 
closed claim Penis Smaller counties were excluded from the 
analysis because their claims nn be too low to provide 
meaningful results. 

The counties in the table are arranged in descending order 
based upon the average claims rate for the 1975-1986 time period. 
Four counties---Broward, Dade, Orange and Hillsborough---had a 
claims froauency above the statewide average. Moreover, the 
closed claims frequency for Broward county increased rapidly. In 
1975, Broward county claims frequency was 49 percent greater than 
the statewide average. By 1986, it was 109 percent greater than 
the average for the state. Dade and Hillsborough counties also 
experienced rising claims rates during this time period. Orange 
county is a notable exception to the pattern of rapidly 


increasing claims frequency, because no clear upward trend in 
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TABLE 25 
MEDICAL MALPRACTICE CLOSED CLAIMS (IMOEMMITY CLATHS OLY) 
PER 100,000 OF POPULATION: FLORIDA 
COUNTIES HITH 1986 POPULATIONS GREATER THAI 250,900 
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O O O See po O PA O O OE 
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E a A IO O O a O O PAI wees rer PA PI 


lESCAMBTA I 1.781 al 0,46) 2.74] 2,171 1.29 0.43] 0,841 3.63] 2.001 0.70] 5.67) 2.561 


SOURCE) FLORIDA DEPARTMENT OF INSURANCE MEDICAL MALPRACTICE CLOSED CLAIMS DATA SET 


frequency is apparent in spite of its increasing population and 


urbanization during this time period. 


Trends In The Most Recent Three Years. Figures for the most 
recent three years are more important than older data, because 
under state law they have more influence on premium prices than 
older data. The most recent three years (1984-1986) show that 
average frequency for indemnity claims in Broward county is more 
than twice as great as the statewide average. Dade county has a 
lower frequency than Broward, but it is still substantially above 
the statewide average. A number of other urban counties in the 
state appear to be catching up to and in some cases surpassing 
the statewide average. For example, Hillsborough county is 
exhibiting a strong upward trend in frequency and now has passed 
the statewide average. Other counties, with an apparent upward 
trend in frequency are Palm Beach, Sarasota, Volusia, Pasco, Lee 
and Escambia counties. Orange, Pinellas, Duval and Brevard seem 
to be relatively stable as of the end of 1986. The higher 
frequency trends now appearing in other parts of the state may 


result in malpractice insurers realigning rating territories in 


the future. 


Dade/Broward Compared With The Rest Of The State. As notei 
above in the discussion of risk classification plans, insurers 
divide the state into two parts for rating purposes. Dade/Broward 
is one territory while the rest of the state is combined to form 
the other territory. Accordingly, the Task Force staff also 


analyzed frequency of paid claims per 100,000 of population by 
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grouping Dade/Broward figures and then combining the other 65 
counties of the staté into another atecder: These results in 
Table 27 provide a very interesting pattern. During the 1975 - 
1986 period, the frequency of paid claims in Dade/Broward 
counties has been twice as large as the rest of the state. 
Moreover, there is no evidence that this trend has "exploded" in 
recent years although the average frequency in the last three 
years has exceeded the long term average. 

The premium rate differential for Dade/Broward is justified 
based upon the closed claim analysis of claims frequency. 
Further, looking only at the frequency data, it seems that an 
even higher differential in rates between Dade/Broward and the 
rest of the state may have been justified. However, rates charged 
by each company are dictated to a large extent by their 
individual experience and these unique differences undoubtedly 

- account for the ebesured lower differential in rates between 


different parts of the state. 
e. Analysis by Specialty. 


Since malpractice rates vary according to specialty, it is 
important to analyze the data to determine which Specialties 
account for most of the claims, Table 28 displays the proportion 
of claims closed by specialty with the specialties ranked' in 
descending order according to the proportion of claims closed 
over the entire period. The last two columns show the 
contribution each specialty has made to the total number of 


clains. 
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TABLE 27 
FLORIDA MEDICAL MALPRACTICE 
FREQUENCY OF OF CLAIMS PER 1,000 OF POPULATION 
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2) ELQRIDA STATISTICAL ABSTBACT is = 


TABLE 28, 
PROPORTION OF MEDICAL MALPRACTICE CLAIMS CLOSED IN FLORIDA FROM 1975 TS 1984 


Total Cu 
o Pa 
$i 4 1085 4984 15-86 T 
Soecialty 1975 1976 1977 1978 as 1980 1981 1982 1983 198 5 


22 15.4 15,4 13,1 13.83 1 
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Anesthesiotoay 64 7,3 LO AJ 1.8 3 oS A ae eye ars 
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Neurology & Neurosurgery 3.6 2.0 3.3 4.0 31 313 52 38 31 31 38 2.7 oH ? 
Pediatrics 2.3 3.8 24 3.6 22 16 43 52 2.1 27 4.1 Jé 331 9 
Plastic Surgery 2.8 58 27 36 1.8 27 20 28 30 25 34 1.1 1,00 8 
Gtorhinolarvagolosy 2.8 44 27 1.7 04 31 4.1 2,8 25 33 2.0 2.8 2,80 8 
Cardiolovascular 23 1.5 LI 2.3 1.8 04 2,7 LO LI 21 3.0 47 244 8 
Urology 1.3 1.2 3.9 1,7 3.1 43 1.4 16 2.6 24 2.7 2.0 225 ? 
Opthinal cay LI 2% 0.5 17 69 23 07 Lè 25 24 1.7 2,2 1.30 ? 
Beraatalcay 18 0.5 27 7.3 35 0,0 18 21 £7 fb 1.9 0.3 178 2 
Thoracic Surgery 1.0 2.3 05 19 09 OF 1.8 09 0.7 1,3 1.0 tL 111 2 
Pathology 20 0.3 0.6 0,3 0.4 1,5 1.4 0,2 0.3 LO 1.8 1.6 074 9 
Sastroeternalogy òo 0,3 0.0 1.0 0.0 0,0 0.9 LO 0S 1.0 LI 1,56 071 T 
Hot Classified ` 2.0 0,4 0.0 9,0 0,0 8,0 9,9 0,0 60 0,0 0,8 47 0.45 OF 
Psychiatry 9.8 0.6-0.9 L3 0.3 00 O85 0.2 00 0,7 0.4. 0,5 0,34 % 
Reohrology 0.6 0.4 0.0 6.0 0.0 0,0 0,0 0.0 0.0 0,2 0.0 0.3 0.0200 * 
Endocrinology 9.0 0.0 0.06 0.0 0.9 00 9.2 02 0.3 0,9 0,3 0.0 O18 % 
Proctology 0.0 9.0 0,0 0,7 0.4 0,4 0.2 0,0 0.2 0,0 0.1 0,0 Ott 9 
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Totals 100.0 100.0 100.0 100,0 100.0 100.0 100.0 100.0 100.0 100.0 100,0 100.0 100.0 


a 


=== 
Source: Florida Deoartaent of Insurance Medical Malpractice Closed i 
Claims Data Set. 
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Obstetrics and Gynecology have accounted for about 14 
percent of all indemnity claims over the entire period, followed 
by General Practice, General Surgery, Orthopedics and Internal 
Medicine. These five specialities account for over one-half of 
the claims in which indemnity was paid. These proprotion of paid 


claims by specialty are shown on Table 28. 


Changes Over Time. For the five major specialities 


mentioned above, the proportion of the total number of claims 
accounted for by General Practice and General Surgery have 
declined since 1975, and the proportion of claims from Internal 
Medicine has remained relatively stable. Significantly, 
Obstetrics and Gynecology and also Orthopedics are an increasing 


proportion of an increasing number of claims. 


f. Time Lag From Occurrence Date To Closure Date. 


This section will examine the time elapsed from the date of 
eccurrence to the date a claim was closed. It is important to 
study this issue because it has been charged that insurers 
delayed the closing of claims during times of high da rates 
in order to gain extra investment income. This time lag also may 
help to explain why the number of claims closed in Florida during 
1975-1979 declined, while it is generally perceived that during 
recent decades the frequency of claims is increasing rather than 
decreasing. 

The time lag from occurrence. date to closure date lengthened 


from 1975-1979, and this was a major cause of the decline in the 
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number of closed claims during this time period.? After peaking 
in 19739, the time lag declined until 1983 when it again began to 
AN A review of interest rate data provides conflicting 
evidence regarding the claim that there is widespread deliberate 
delay in paying claims due to high interest rates. Such a policy 
Would be a two-edged sword, in the sense that the delay would 
also involve a risk that the value of the claim might rise more 
than the additional investment income gained. The mandatory 
mediation requirement and its subsequent elimination probably had 
more of an impact on closure rates than has any conscious, 
widespread insurance industry policy to dealy closing cases in 


order to earn additional investment income. 
g. Summary. 


This section of the repert has described what has happened 
to. the number of medical malpractice claims paid in Florida 
during 1975 to 1986. The average annual compound increase in the 
number of paid claims has been almost 5 percent. After adjusting 
for population growth in the state, there has still been an 
increase in the frequency of paid claims but not of the sort 
which could be characterized as "explosive". 

There has not been a steady year-to-year increase. Rather, 
“the past eleven years should be divided into two distinct time 
periods: 1975-1979 during which paid claims steadily declined, 
and 1979-1985 during which the number of paid claims steadily 
increased. The initial decline was probably caused by the 
mandatory mediation rule which created a backlog of during from 


the 1975-1979 period: these cases then were cleared during 1980 


125 


and 1981, accounting for the huge increase in paid claim during 
those two years. Averaging the closure rate over the entire 
period of 1975-1986 smooths out such factors and shows a growth 
rate in paid claims of about 5 percent per year. It does not 
appear that the patterns in claims closure rates is caused by 
widespread insurance industry policy to adjust closure rates in 


response to interest rates. 


There is a marked differential in claims frequency between 


Dade/Broward counties and the rest of the state. On a population 


-adjusted basis, the claims frequency in Dade/Broward has averaged 


about twice that of the rest of the state during 1975 ~ 1986. 
However, several urbanized counties in the state have exhibited a 
clear upward trend in frequency, although Orange county was a 


notable exception to this development. 


2. Increased Claims Severity 


Total paid claims in a given year equal the number of claims 
paid (frequency) times the cost per claim (severity). The 
previous section of this report described what has aprenda to 
the number of paid claims in Florida. This section will analyze 
what has happened to the cost of those claims in which an 
indemnity payment was made. It will show that the rate of 
increase in severity has been much higher than the rate of 
increase in frequency. Consequently, the increase in total paid 
claims is due more to growth in severity than growth in 


frequency. Stated differently, higher insurance company 


126 


settlements are a more important cause of increased medical 
malpractice insurance rates than are the higher number of paid 


clains. 


The closed claim data aiso show that the severity increase 
is due to both more of the largest category of paid claims, as 
well as an increase in the number of paid claims in the medium to 
large range. Finally, average severity in Dade/Broward counties 
is higher than average severity in the rest of the state. 
However, while average frequency in Dade/Broward has been almost 
twice as high as the rest of the state, average severity has 
averaged only about 15 percent higher than the rest of the state. 
During 1984 to 1986, however, average severity was much higher 
than the long term average. In other words, compared to the rest 
of the state, people in Dade/Broward seem to have been more 
claims conscious during the entire 1975 -1986 period, but it is 
only recently the average costs of paid claims have accelerated 


relative to the rest of the state. 


These conclusions have important cost control implications, 
because. it suggests that effective measures to reduce frequency 
will have relatively more impact in south Florida while effective 
measures to control severity will have statewide impact. If the 
legislature is concerned with decreasing the total costs of the 
malpractice system (as opposed to redistributing them), and if 
the Legislature's primary concern is with the more aeiee problems 
being experienced in Dade and Broward Counties, measures to 


reduce both frequency and severity might be needed. On the other 
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hand, measures to reduce severity might be effective in reducing 
total claims costs for the rest of the state. 


a. Average Cost Per Claim. 


Figure 6 graphs the average cost as well as the median cost 
per claim for all medical specialties. Two points should be 
noted concerning the average cost. First, average severity grew 
at a compound annual rate of almost 15 percent from 1975 to 1986. 
Second, 1984 may have been the peak year in the current cycle for 
average severity although it is not possible to be certain of 


this because there may be some unpaid excess claims for 1986. 


Cost Differences Among Specialties. Table 29 shows the 


average annual claims cost and the median cost for many 
specialties during the years 1975 to 1986. Many cases could he 
selected from this table to illustrate the extent to which the 
average cost of a paid claim has increased, but only a few will 
be discussed here. Pediatrics provides the most striking example 
of what has happened in Florida, because the average cost of a 
claim in this specialty has increased over $300,000 from 1975- 
1986. This corresponds to an annual compound growth rate of 18.5 
percent, or, the average cost of a pediatrics ere was doubling 
approximately every 3.9 years during the time period studied. 
Other major specialties with a substantial increase in the 
average claims cost during the same time period were Neurology 
(increase of $194,000), Anesthesiology (increase of $180,000), 


Pathology (increase of $164,000) and Obstetrics and Gynecology 
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Figure 6. 


anā Median Paid Medical Malpractice Claims in Florida: 
All Specialties. 
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TABLE 29. 


MEAN AND MEDIAN MEDICAL MALPRACTICE CLAIMS: FLORIDA 
(Figures Include Paid Claims Only and axe Unadjusted for Inflation) 


SERS SSSR SRR SRR SE SSeS ER SRE SS SRR SSMS RES SES RRS ESSE mc 


Specialty 
ANEST MEAN 
MEDIAN 
CARDI MEAN 
MEDIAN 
EMERG MEAN >° 
MEDIAN - 
GPRAC MEAN 
MEDIAN 
GSURG MEAN 
MEDIAN 
INTER MEAN 
MEDIAN 
NEURO MEAN 
. MEDIAN 
OZJGYN MEAN 
MEDIAN 
ORTHO MEAN 
MEDIAN 
OSTEO . MEAN 
MEDIAN 
PEDIA MEAN 7 
MEDIAN 
PSYCH MEAN 
MEDIAN 
RADIO MEAN 
MEDIAN 
THORA MEAN 
MEDIAN 


137,954 
70,000 


162,500 
162,500 


74,131 
13,750 


94,560 
25,000 


40,262 
11,250 


45,885 
16,250 


25.867 
10,000 


96,261 
28,500 


73,396 
26.476 


96,383 
37,500 


27,393 
4.750 


146,781 
27.390 


9,130 


223.928 
27,500 


86,849 ` 
29,584 


73,678 
15,000 


103,734 
35,000 


83,338 
30,000 


179,095 
35,000 


468,424 
40,800 


167,533 
48,388 


147,838 
30,000 


209,362 
60,000 


382,485 
65.000 


13,750 
13,750 


122,289 
30,000 


102,130 
25,000 


144,579 
$7,500 


140,106 
50.000 


71,093 
10.000 


149,571 
55,009 


98,351 
37,500 


173,559 
75.000 


192,095 
50.000 


168,759 
40,000 


121,238 
46,300 


91,933 


50,000 - 


222,683 
66,650 


60,473 


25,000" 


55,485 
8.500 


81,296 
25,000 


73,704 
37,500 


132,611 
32,500 


228,220 
100,000 


174,728 
40.000 


116,904 
25,000 


359,779 
63,028 


31,945 
33,334 


149,293 
10,833 


243,278 
137,500 


113,23€ 
8,33; 


158,90% 
101,25€ 


Source: Florida Department of Insurance Medical Malpractice 
Closed Claims Data Set. 


(increase of $161,000). None of the major specialties showed a 


decrease in average claims cost during the time period studied. 
b. Inflation Adjusted Severity. 


The average cost per claim was adjusted for the effects of 
inflation, and it still exhibited substantial increases over the 
1975-1986 period. Table 30 displays the inflation adjusted 
average and median cost per claim by speciality, as well as for 
the average and median cost for all claims. After eliminating 
the impact of inflation on paid claims, the average cost of a 


paid claim increased at a compound rate of 7.6 percent per year. 
c. Median Cost Per Claim. 


The median size claim is simply the middle number obtained 
when all claims are arranged in order from the highest amount te 
the lowest amount. It is a useful measure of the rate of cost 
increase because it is not disproportionately influenced by =æ 
few very large or very small claims. For rate-setting purposes, 
however, the average claim is the number which should be used. 
The upward increase in cost is apparent in the size of the mediar 
claim as well as the average claim. The median claim size 
increased from $7,500 in 1975 to $30,000 in 1986. Overall, the 
average annual growth rate in this number has been 13.4 percent 


a number substantially in excess of the inflation rate. 
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TABLE 30. 
MEAN AND MEDIAN MEDICAL MALPRACTICE CLAIMS. FLORIDA 
(Figures Include Paid Claims Only and are in 1375 Doilars! 


€ 


Ry 


ANEST MEAN 43,014 90,106 117,067 72,334 109,307 & 
MEDIAN 15.000 45.721 14.249 28.788 32.716 Y 
CARDI MEAN 18,144 .106,139 45,002 70,096 29,684 i: 
MEDIAN 7.500, 106.139 15,329 25,016 12,272 
EMERG MEAN 3.517 48,419 38,177 38,569 27.226 2: 
MEDIAN 1,800 8.981 7.772 5.003 4.172 1 
GPRAC MEAN > 16.768 61,763 53,751 74,832 39,905 2: 
MEDIAN 5;000 16.329 18.136 27.517 12.272 3 
GSURG MEAN 26.142 26,298 43,162 49.206 39,124 12 
MEDIAN 10,000 7,348 15.545 18,762 18,407 € 
INTER MEAN 40,141 29,970 88,136 86.889 65,094 24 
: MEDIAN 12.000 10.614 18.136 37.523 15,953 3 
NEURO MEAN ` 24.352 16,895 242.719 96,107 112.025 77 
MEDIAN 12.000. 6.532 20.726 25.016 49.086 37 
OBGYN MEAN 14,173 62,874 86,809 84.432 85,768 71 
MEDIAN 5.500 18,615 25.073 20.012 19,635 14 
ORTHO MEAN 21,822 47,939 76,604 60.657 $7,384 35 
© MEDIAN 12.500 17.293 15,545 ' 23.264 12,272 
OSTEO MEAN 33,899 62,957 -108,483 45,995 ~ (33 
MEDIAN 12,125 24,494 31,090 25.016 `. (12 
PEDIA MEAN 55,738 17,892 198,189 51,301 176,603 120 
MEDIAN 20.000 3,103 33,680 10.006 30,938 10 
PSYCH MEAN 26.083 ; 7,125 19,679 15,681 (10, 
MEDIAN 20.000 7.125 25.016 16,362 (3, 
RADIO MEAN . 36,055 95,871 63,366 54,576 73,283 37, 
MEDIAN 2.500 17,890 15.545 17.511 5.317 2, 
THORS MEAN 84.375 5.963 52.920 26,071 119.417 35, 
MEDIAN 36.250 5,963 12,954 6.254 67,494 3i, 


Closed Claims Data Set, 
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d. Impact of Changes In Loss Size Distribution 
Upon Average Cost. F 

Increases in the cost of the average claim naturally lead to 
the question of what caused the increase. Was it simply a few 
extremely large claims that drove up the average Cost or did it 
also increase because there was a greater Sd of slightly 
larger than average claims? Past research efforts have generally 
been unable to answer this question due to a lack of data with 
which to make the analysis. Such was not the case in the present 
Study. Because of actions taken by the Florida legislature in the 
mid-1970's, the Florida Department of Insurance was able to 
supply data enabling the professional staff of the Academic Task 
Force to determine the cost of virtually every medical 
malpractice claim closed in the State since 1975. Using these 
data it was possible for the Task Force to analyze where the cost 
increases occurred. 

The professional staff's analysis shows that both of the 
factors noted above have caused the average cost to increase. Not 
only did the number and size of large paid claims increase, there 
was also a greater proportion of the number of paid claims in 


the medium to large size category. 
e. Large Paid Claims 


A few large claims can cause very large increases in loss 
payments which are ultimately reflected in higher insurance 
premiums. Medical malpractice loss payments in Florida are due, 
in large part, to an increase in the size and number of large 


claims. Table 31 displays large claims for the years 1975 - 1986. 
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TABLE 31. 


Analysis of Large Medical Malpractice Claias in Florida 
` 1973 - 1986 


1975 1978 1977 1978 1979 1989 1981 1982 1985 1964 16 


Largest Paid Clais: 
{$,000) $500 $300 $950 $850 $600 $950 $1,624 $2,530 51,334 5,113  53,( 


Kusber of Paid 


Claies Greater Than: 
$250, 006 3 eee 3 8 12 21 n 79 75 102 


20.52) 10.19) (0,23) 7 00.55)" (9,82) (1,31) 01.53) (2.99) (2,96) TDS 


$400,000 2 t 3 E 10 3 u 46 
(0.15) (0,07) (0.21) 10.38) (0.49) (0,23) (1,221 (1.68) U 
$750,000 2 1 5 4 21 18 3i 
(0.15) (0,073 (0.31) (0.20) (0.79) (07D (LAI 40 
51,000,000 1 5 7 12 
(0.05) (0,19) (0,28) (0,4) (€ 
$1,500, 600 1 1 1 10 
10.05) 10,04) (0,04) (0,371 tc 
$2,000, 009 1 3 
(6,04) 10,11) (0 
53, 900, 000 1 
(0.94) ( 
54,000, 000 1 
(0,04) 
$5, 000, 000 1 
10,04) 
Husber of Claies 
Closed: 968 1036 1335 1453 1457 1597 2032 BU Ga 233 


Key: Ouen figures are the nuaber of claias. A 
Figures in parentheses ( ) represent the percent of the nuaber of claias closed that year, Ñ 


Source: Florida Departaent of Insurance Medical Malpractice Closed Claias Data Set 
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The first part of Table 31 displays the largest paid claim 
in each year from 1975 to 1986. The results are dramatic but 
probably not surprising to those who have been dealing with the 
medical malpractice problem. In 1976 the largest claim was 
$500,000 and the trend during the intervening years has been one 
of almost uninterrupted growth as shown in Figure 7. The 
remainder of Table 31 is a year-by-year analysis of large clains. 
For any given year, it shows the number of claims in excess of 
$250,000, $500,000, etc. For example, prior to 1980, there were 
no paid claims in excess of $1,000,000. The year 1981 saw one 
claim greater than a million dollars, while there were 12 


Florida paid claims in 1986 that exceeded $ 1 míllion. 


The figures in parentheses below the number of claims is the 
percentage which that number represents of the total claims 
-closed in that year. As such, it shows that not only is the 
number of claims greater than $ 1 millíon increasing, but also 
that such claims account for an increasing proportion of the 
number of claims. In this case, they were 0.05 percent of claims 


in'1981; by 1986 they accounted for 0.83 percent of claims. 


1f the amount of claims is examined, million dollar plus 
claims represented 4.9 percent of total baid sie in 1981. By 
1986, this group accounted for 29.1 percent of total paid clains. 
This point bears restating. In 1986, paid claims of more than $1 
million were ess than 1 percent of the number of claims but were 


responsible for 29 percent of the amount of claims. 
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Figure 7. 
H Trend in Largest Medical Malpractice Paid Claim in Florida 
(1975-1986) 


(MiMlons) 


Source: Table 31 


as 
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f. Increase in the Proportion of Medium Claims 


The increase in the proportion of medium claims can be seen 
by making a year-to-year comparison of the data in Table 32. 

The first entry in the table shows that in 1975, 90.39 
percent of the numbex of claims were for $25,000 or less. Reading 
across the row, it can be seen that in 1981 89.67 percent of 
claims were for $25,000 or less and this percentage fell to 76.96 
by 1986. Thus, cost shifts caused by more frequent payment of 
larger claims can be detected by noting a declining percentage in 


smaller dollar categories. 


The proportion of claims less than $25,000 declined by about 
10 percentage points - the largest change during the twelve years 
analyzed. Large declines also took place in the categories up to 
$100,000 with smaller declines carrying through to the $300,000 


level. 


In summary, there has been a general increase in the number 
‘and proportion of claims in larger size categories which has 
caused the overall cost of an average claim to rise. Far more 
important, however, is the increase in the number and size of the 
very large claims. There has been a dramatic increase in thé size 
of the largest claim along with an equally dramatic increase in 


the number of large claims. 
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TABLE 32. 
PROPORTION OF THE NUMBER OF MEDICAL MALPRACTICE CLAINS 
CLOSED IN FLORIDA ACCORDING 10 SIZE. 


asssscess 


gexsaxeateessassutesssassssssesssEssascsaccs: 


RRRARTRT: 


1973 1975 1977 1978 1979 1980 1981 1982 1983 1984 1985 1986 


Chaim Size 
lero through: 


525,000 90.37 92.09 91,84 93,12 94,10 89.67 88.78 88.37 86.86 77,39 74.9 
$50,000 94.53 96.24 95.43 95.37 96.02 92.67 91.10 91.17 90,63 82.44 83.29 
$75,000 96.07 97.59 96.78 94,42 97,05 944.34 92.55 92.63 92.39 85.17 85.31 
$100,000 98.55 98.94 99,03 98.82 98.33 7 96.58 "94,86 94,76 94.22 90.28 90.45 
1150,000 99.07 99.42 99,33 98,90 98.70 x 97.44 95.59 95.54 94.99 92.15 92.30 
$200,000 99.17 -99.61 99.53 99.24 99,04 ` 98.13 95.33 96.35 95.65 93.47 93,81 
$300,000 99.79 100.00 99.78 99.66 99.31 98.82 97,47 97.34 97.00 95,43 94.15 


Source: Florida Departaent of Insurance Medical Malpractice Closed 
Claiis Data Set. ` 
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g. Cost Variations Within. the State. 


There are major differences in the average cost of a claim 
between different parts of the State. All non-zero claims were 
analyzed for the period 1975-1986. Because of the low number of 
claims in the smaller counties, only the results for counties 
with population in excess of 250,000 are reported. Table 33 ranks 
these counties in descending order according to the average claim 
size. Caution is necessary in interpreting these figures because 
the average is affected by one or more large numbers. Thus, year- 
to-year variations in the averages should also be examined. For 
example, Polk county has the second highest average claim in the 
State; however, the numbers producing that average range from 
$4,825 in 1976 to $389,575 in 1984. This caution also applies to 
Pasco county and, to a lesser extent, to Palm Beach county. 

Table 34 displays the average severity ‘for Dade/Broward 
counties and the rest of the state. Broward county has a long 
term average paid claim which is 11 percent higher than the 
statewide average. During the most recent three years, the 
average has been 13.3 percent higher. Equivalent figures for Dade 
county are 8.9 percent and 28 percent respectively. If a 
Dade/Broward versus the rest of the State comparison is made, 
those two counties were 18.6 percent higher than the rest of‘ the 
state for the twelve year time period and 42.4 percent higher 
“during 1984-1986. l 

In summary, of the two factors (frequency and severity of 


claims), that drive total claims the best data available to the 
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TABLE 33 1 


MEAN SEVENITY OF FLORIDA MEDICAL HALPRACTICE PAID CLAIMS FON SELECTED COUNTIES 


1 x 
| MEAN } 1976 | 1976 [ 1977 | 1978 i 1979 | 1980 | iva 1 1982 E 1983 i 198% ¡ 1995 1 21986 | 
' l 


e A A AA AA IA AN posekáme jarike a raa 


MEAN f HEAN |] HEAN | MEAN | NEAN [ MEAN | HEAN | MEAN | HEAN | MEAM ] MEAN | HEAN | MEAN Í 
[SEVERITY SEVERITY SEVERITY | SEVERITY | SEVENTY ISEVENITY I SEVERITY |SEVERTTY ISE VÉRTIYÍSEVERITYISEVÉRITY|SEVERJTY (SEVERITY 


A pr] 


[COUNTY i I } 4 ! 4 1 i J } i 1 ! 1 


{ 1 i 1 1 1 1 [i 1 t 1 1 i I 
[PALM BEACH j$8117,236l 842.6941 615,676]£107,484] 557,678]15115,07215250,606] $47,964] 595,48415159,890/6142,900/5249,9%0/ Er50398l 
A pp wees bean en 


1POLK | 595.610] 66,540] 64,826] 523,250] $15,510} $55,500) 69,316] $01,11316122,085/8159.179]5389,675] $93,332)$184,695) 


wn ae pene men been na lA OO RN RS 


DUVAL 1 $93,892} 658,574] 622,714] $14.408} 561,908] $53,867] #756924) F11Z,405} 690,B58}$Z02,741) 592»915/6193.30115145,085/ 


A pr Pes 


[BROHARD 1 $09,3171 020,625] $25,211 826,477] 650,227] 535,576] 806,057] 600,9271$171,580)$122,622/$164,300/1135,76918163,4571 


amp IP AS O O 


$2] $70,918] $50»194| $79,150[$107,52913112 as 9173006011106 7921 5179 1291 


A OS | 


O OS PS 


Joane — 1 $687,597) €206,310] 828,571] $31,124! $4 


br 


re e A MS O MR O bones 
Ipasco 1 $67,105] $10,563] $23,200] 626,225] 41,000] 853,000) $23,833/ $64,800/$258,6711 $89, osb}8303.400] #64,1861$108, 0151 
Re Ses eee ae ea arent eli ata a pao A a a EAT DOOR MES 
TALL OF i 1 i I i 1 1 1 
[FLORIDA t seo.ase} 26,540} 323,991) 634, sas! $41,193] 654,361 | $80.556| €74,592/8123,700/$114, jan leñac sare TITEN OTs! 


¡np pp pr pr rd pm tenance 


IBREVARD | 879,452] 620,150! $28,5811 $16,500] 525,1011 627,000} $54,167 552,000/5268,05615150,875] £95,978[$156,075! 678,141 


A O AN o O o PI OA PIO a o PO AO O 


LEE l $69,887} «} 630,900] $3} £26,000} $60,735} Fb,667] $15,259)$328,668] 640,470) $76,153/5124,161] £59,509] 


SS PAS Peai ID o MO A AA AO MAI AO OS E 


| orange l $47,008! $20,190] £22,190] 830,861] $28,856] $99,192] $56.981] $29,869) 694,6011177,406/3100,86051 862,480] $54,180! 


F e m ge e m me ae mn m Sees oe 


mert A O O O ea 


[PINELLAS 1 $62,768] $29,652) $21,329] $16,333] 423,342 $10,861/6127,452] $82,492/ $67,308($103,915] $77.010)$114,3931 $78,926! 


NN OS DE ER E UT OS E NS EOS O e 


[ESCAMBIA f $61,086] sd 316.250] 55,760) $70/801/5133,482[$100,000/ $36,675] $67,600] $76,700) #502801 $75,666] $38,850] 


Aon tr nen EI Renee ne Mn MM MA A pm Pdo 


A Senne Sonne a m Sener ne 


OS 


¡NTLCaBORodaHI 561,075] $25,506] $14,732] 620,766] 341,204] $62,983[ $96,528] $46,908) 646,121] $59,016]$104, aas 870,347|$136, 7kali 


MA AO bnen AO PON 


wen A A O O MS O MO MO MN baw ee 


A PO 


[VOLUSIA | 654,865! $5,875] $43,549] -$5,000| $36,786] $8,202] £98,500] 651,38414164,274! 235,7221 579,616] t01,9091 629,373) 


et eben O OS NO E MA Me e bens 


[SARASOTA I 611] $17,637} £24,833) $23,454 920,0001177,4031 $28,576] 836 8771 433,000] 662,368|$107,0271 


A A A ai 


SOURCES FLORIDA DEPARTMENT OF INSURANCE MEDCIAL MALPRACTICE CLOSED CLAIMS DATA SET 
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TAGLE 34 
MEAN SEVERTIY Of MEDICAL HALPRACTICE PATO CLAIMS IN FLORIDA: 
DADE/BROMARD COMPAREO YD THE AEST OF THE STATE 


! ! CALEHDAN YEAR OF CLOSING 

ł | MEAN { 2976 | 197a | 19? I 1978 J 197» | 280 | 1981 | 1982 1 1983 1 1984 4 1988 Į 3988 Í 
1 [A AA A E A E E O RR AO PE A A PO 
1 MEAN | MEAN | MEAN | MEAN | MEAN | MEAN | HAN | MEAN | MEAN | MEAN f MEAN | HEAH | MEAN | 
1 ISEVERITY|SEVERITY [SEVERITVISEVERTTV | SEVERITY | SEVERITY | SEVERITY | SEVERITY] SEVERITY [SEVERITY | SEVERITY [SEVERITY ISEVERT TY 
pr 
[TERRITORY } 1 1 1 1 i l ' 1 1 i I 1 l 


I 1 1 1 ¡pr 1 1 { 1] i | $ 
lla] $68,190] 626,494] 827,492] $29,379] $47,004) $55,552] $67,310) 679,9051$237,07216117,556[9169,04516142,25615160,J221 


IALL OF 1 1 j 1 1 1 A | 1 1 l t 1 1 
IFLORIDA i %00,454] $26,540] $23,991] $34,905] $41.1931 $56,361] $60,556 574 59216225, 70015114 610518144 010] 6176/3341 #2215075 1 
wr en tne ng cere wn teen E A O O A A A A A newer 
ITHE REST OF | I 


$ t 
112,051)$111,153/611 


} H $ 
$30,424] ese ,oeat #53, 6564 troos 70,491 


1 I 
ITHE STATE } 874,387] $27,270 | 822 


NOTE: FIGURES ARE UNADJUSTED FOR INFLATION 
SOURCE: FLORIDA DEPARTMENT OF INSURANCE HEDICAL MALPRACTICE CLOSED CLAIMS DATA SET 
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Task Force shows that increases in both factors have been 
responsible for the increase in medical malpractice insurance 
rates. However, the rate of increase in average cost per paid 
claim substantially exceeds the growth in frequency. Stated 
differently, more generous verdicts and higher insurance company 
settlements have contributed more to Florida's increased medical 
malpractice loss payments than has increased litigiousness or 
increased claims consciousness on the part of Florida's 
population. 


3. Physicians with Multiple Claims 

At the Task Force's public hearing in Miami on February 6, 
1987 the question was raised whether a few doctors generated a 
disproportionate amount of claims and thereby became a major 
cause of the malpractice problem. It was suggested that there 
would be no medical malpractice crisis if there were no "bad" 
doctors but the latter tern was left undefined by the witnesses. 
There are a number of reasons why a physician with multiple 
claims should not be considered a "bad" doctor. Multiple claims 
could occur because a physician is practicing in a high risk 
specialty or a high risk area of the state. In-addition, some 
physicians may be more willing to treat high risk patients for 


which unfavorable results are to be expected more frequently.’ 


The Task Force has analyzed the number of physicians with 
two or more claims and, without characterizing such physicians as 
"bad" doctors, found that of the approximately one-half billion 


dollars paid to claimants and their attorneys during the period 
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1975 to 1986, almost one-half was accounted for by physicians 


with two or more paid claims. 


These facts have important implications for controlling the 
frequency of claims. If a substantial amount of paid claims is 
due to physicians with multiple paid claims, then it raises the 
question of what means were in place to review or regulate the 
quality of medical care practiced by such physicians. Two types 
of external discipline are possible. One is a market based type 
of discipline such as experience rating which would surcharge 
physicians who generate excessive amounts of claims. The other is 
non-market based regulation or peer review such as would he 
conducted by the Department of Professional Regulation, the 


Florida Medical Society or a county medical society.. 


Until the state recently imposed a requirement fór 
experience rating, no market based incentives existed for 
physicians insured in the standard market (ie. physicians that 
were not in the Florida Medical Malpractice Joint Underwriting 
Association). The Department of Professional Regulation has 
disciplined a number of physicians, put it is unknown what 
proportion of them were disciplined because they incurred one or 
more malpractice insurance claims. We have no evidence as to 
discipline of physicians with multiple claims by the Florida 


Medical Association and local medical societies. 
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a. Claims Analysis. 


An investigation into the number of claims experienced by 
each physician during the period 1975-1986 was accomplished by 
merging the closed claims data file with a list containing the 
names of physicians practicing in the state. The name of each 
physician in the approximately 21,000 closed claims was examined 
to determine how many claims were closed for each physician 
during the 12 year period or any portion thereof. Table 35 shows 
the number of physicians who experienced 1, 2, etc. claims in 
which an indemnity payment was made. Column 1 displays the number 


of claims involved. Column 2 shows that a total of 3,229 


-~ physicians experienced 1 indemnity claim each and this accounted 


for 78.8 percent of the number of paid claims. The sum of $296.7 
million was paid to resolve these claims and this amount 


represented 57.8 percent of the total amount paid during the time 


period. The balance of the table is read in a similar fashion. 


Examining the cases where 2 or more claims are involved, the 
data show that a total of 867 doctors fell in this category. This 
is approximately 4 percent of the number of physicians whose 
major professional activity was practicing medicine in eek state 


in 1986. This group was responsible for $216.9 million dollars in 


. paid claims which is 42.2 percent of the total paid out during 


the time period. Figure 8 provides a graphical breakdown of this 


result. 
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ctz 1 Esel 1+1764 14,3556 93,1865} $2121,21B,977} 23.60131 


TABLE 35 
HULTILPLE CLAIM ANALYSIS OF 
MEDICAL MALPRACTICE CLOSED CLAIMS IN FLOALDA 
1975 = 1986 i , 


INUMBER OF NON-ZERO! {PERCENT } CUMULATIVE | TOTAL ICUMULATIVE [ 
ICLAIHS PER - JNUMBER OF Jamien of | oF } PERCENT OF | XHOErNITY | PERCENT oF PERCENT oF 
¡PMYSICIAN/SURGEON [PHYSICIANS] CLAIMS 4 CLAIHS | CLAINS 1 AMOUNT {INDEMNITY | INOEMNITY 


i me me me m e ee E AA AO A ae e e e ae me me me RR AAA ÓN 


Í FREQUENCY” J 1] 1 I i 1 I 


1 1 I 1 1 i 
11 l 3.2291 3,2291 76.0330) 78.8330) $296,703,009] 57,7600} £7. 7680! 


Jen 


ppp 


AAA DOENE RR nn A O OO O | 


13 i 264) +92) 4.50391 97.1924) $41,095,505} 6.15714 09.5264) 


AP A A e A on EA a | 


16 I 53} 212} 1.2939] 38.4843] $29,009,391) 3.70101 93,2275) 


| ea nn wenn een A tere ene A been ene wee nd ameter nena A farmeme eran 


is 1 38) 190) 0.92771 99. 41411 $17+519,2031 3.4110) 
16 t 121 721 0,29301 99, 70701 $5,333,286) 3.03841} 


A R A e A a A A 


17 i ši 21} 0.0732 99.7803! 65,347,520] 1.0022) 90, 67911 


| oe en nn etre pe ene ee pr 


je i 21 16) 0.04881 9 $1.617,$501 Q. 2955 28.97461 


Pp ears 


19 1 s si 271 0.0732) 


A gen, 


jxo 1 11 


[mero pr t 


+9831 0, 2077} 


ween O 


$513,610,957) at 


SOURCE» FLORIDA DEPARTMENT OF INSURANCE MEDICAL MALPRACTICE CLOSED CLAIMS DATA SET 
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FIGURE 8 


MEDICAL MALPRACTICE PAID CLAIMS IN FLO! 
ACCORDING TO THE NUMBER OF PAID CL/ 
PER PHYSICIAN 
1975 - 1986 


1 CLAIM 
$296,703,008 
37.771 


OTHER > 
$53,793 
10.471 


3 CLAIMS ‘ 
ue 185, 505 


2 CLATNS 
$121,218,977 
23.501 


FIGURES ARE NOT gee FOR MEET 
SOURCE: TABLE 
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b. Analysis by Specialty. 


Since the closed claim data set contained information on 
physician specialty, it was possible to determine which 
specialties contained physicians with multiple claims as 
distinguished from those physicians with only one paid claim. 
General practice accounted for almost 14 percent of the cases for 
those physicians who had only one paid claim during the time 
period. Obstetrics and gynecology had the second highest 
proportion of physicians with one paid claim, followed by general 
surgery. OB/GYN cases were the most frequent when two and four or 
more claims are involved and were second most frequent when three 
cases are involved. “ orthopedics, general surgery and general 
practice were the other specialties which account for a major 
portion of the claims. 

This analysis is not intended to imply that all physicians 
with multiple claims can be induced to alter their actions or 
regulated to the point where there would be nö physicians who 
experience multiple claims. That point is unlikely to be reached 
because people make mistakes and bad results will occur even in 
the absence of negligence. Consequently, a certain number of 
physicians can be expected to have multiple claims. This section 
of the report has shown the actual number of physicians with paid 
claims and suggests that there is significant potential for 
reducing paid claims by controlling the losses generated by 


physicians with multiple claims. 
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FOOTNOTES 
III. A. 


This is not to imply that loss payments will continue 
downward. Population growth will cause payments to increase 
as will continued inflation in the cost of settling a claim. 
In the absence of any changes in the insurance and tort system 
loss payments can be expected to resume their upward trend. 


The ratio of 5503 divided by 21,000 should not be interpreted 
to mean that about 25 percent of all claim result in payment 
because it does not reflect the increasingly frequent 
situation of multiple defendants being named in a case, e.g., 
the physician, hospital and maker of medical equipment may be 
named in a lawsuit. For any number of reasons, one physician 
may be dropped from the suit leaving the other parties to pay. 


Figures are mid-year as reported by the Bureau of Economic. and 
Business Research, College of Business, University of Florida. 


Physician data broken down by specialty is available, but 
there is no breakdown by both specialty and county. - 


-Ideally, the time period should be measured from the date the 
claim was reported to the insurer to the date of closing. The 
date of reporting, however, was not available because it was 
not required to be reported during the study time period. 
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B. The Role of the Legal System in Increasing Loss 
Payments : 


This section of the report will examine elements within the 
legal system that may have contributed to problems with the 
affordability or availability of liability insurance. 

Under the first subject heading the report will review 
litigation trends. Data are not available to measure trends in 
the numbers of medical malpractice suits filed in Florida courts 
but there is some evidence from other jurisdictions indicating an 
increase in the number of medical malpractice trials and a very 
dramatic increase in the size of malpractice verdicts over the 
last 20 years. Statistics for Dade County show that the 
percentage of plaintiffs' verdicts in malpractice trials is 
comparable to several jurisdictions outside Florida and that the 
amounts of malpractice verdicts in Dade County would probably be 
roughly comparable to these other locales in the same time 
periods. Punitive damages were awarded in only "4.8% of 


successful malpractice verdicts in Dade County. 


The next subject heading reviews the changes in tort 
liability rules as applied to medical malpractice claims eer 
the nation and in Florida. These legal changes presumably have 
influenced liability payments, to some extent that cannot be 
measured in quantifiable terms. : 


The final heading in this section will examine attorneys' 


fees and Litigation costs. Legal defense fees for medical 


malpractice claims in Florida more than tripled during the period 


1975 through 1984, and aggregate defense costs increased by 543%. 
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In medical malpractice cases nationwide in 1985, legal defense 
costs were 17.0% of total incured costs and estimated claimants! 


legal costs were 21.5%. 
1. Litigation Trends 


a. Frequency of Lawsuits 
Statewide statistics on the number of malpractice cases 
filed in court were not available until 1986, when the State 


Court Administrator's Office began collecting such data.? 


During 
1986, there were 1418 professional malpractice cases -- including 
medical malpractice, legal malpractice and all other types of 
professional malpractice -- filed in the state of Florida. These 
malpractice cases comprised less than one-half of one percent of 
all Gares filea in Florida's circuit courts. All categories of 
tort cases comprise 11.0% of all civil actions filed in Florida's 
circuit courts, and professional malpractice claims constitute 
only 4.2% of all tort lawsuits. 

Because data showing the number of malpractice cases is not 
available prior to 1986, it is impossible to measure trends in 
the number of malpractice lawsuíts in the state of Florida. 

Research from other jurisdictions shows . that medical 
malpractice trials are increasing. “It is important to recognize 
the difference between frequency of trials and frequency of filed 
complaints as measures of litigiousness. Most filed cases (over 
: 90%) are settled before trial, and therefore jury trials 
represent a small percentage of case filings. Frequency of jury 


trials is dependent not only upon the propensity of plaintiffs to 


file lawsuits, but also upon the ability of plaintiffs and 
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defendants to settle suits prior to trial. Peterson and Priest, 
in. their report for the Rand Corporation's Institute for Civil 
Justice, indicate that as recently as the early 1960's medical 


2 They report that between 


malpractice trials were rare events. 
‘1960 and 1965, an average of only twelve medical malpractice 


cases per years were tried to Cook County (Chicago, Illinois) 


- juries, and that plaintiffs won only three cases per year. By 


the early 1980's, Cook County was experiencing approximately 32 
jury trials per year.? On the other hand, the number of medical 
malpractice trials in: San Francisco actually decreased from 95 in 
the period of 1960-1964 to 55 during the period 1980-1984. This 
decrease appears to be attributable to local changes which 
reduced the number of cases within the jurisdiction of the trial 
court in question (Superior Court) and to the greater use of 
arbitration. 

In summary, sufficient data specifically about the frequency 
of medical malpractice Litigation exist neither in Florida nor 
in other jurisdictions which would enable the Academic Task Force 


to draw meaningful conclusions about trends in litigation 


frequency. 
b. Verdicts and Judgments 


Once again, comprehensive information about verdicts and 
judgments is ‘not available ‘statewide for Florida. Instead, this 


section discusses the court statistics collected by Chief Judge 


* Gerald Weatherington of the Eleventh Circuit Court (Dade county) .* 
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Liability. Data from Chief Judge Weatherington's studies 
show that plaintiffs win 53.9% of medical malpractice trials in 
Dade County, compared with 60.0% of all Dade county negligence 
trials. In comparison, during the period 1980-1934, plaintiffs 
won judgments in 53% of all medical malpractice trials in San 
Francisco and in 49% of all medical malpractice cases in Cook 
County.> Peterson reports that plaintiffs in medical malpractice 
cases in San Fransisco and in Cook County are approximately twice 
as likely to win a judgment as they were during the period 1960- 
1964, when they won only 27% of the medical malpractice trials in 


San Fransisco and 25% in Cook County. 


Amounts of Compensatory Awards. When discussing the 
“average” amounts of verdicts or of claims payments, the figures 


vary dramatically depending upon whether means or medians are 


used. The mean of a group of verdicts is determinined by adding 


the amounts of all the verdicts and then dividing this total by 
the number of verdicts. “The median, on the other hand, is 
determined by arranging the verdicts by descending amount and 
then taking the "middle" verdict. In other words, one-half of 
the verdicts are more than the median and the other half of the 
verdicts are less than the median. In a sample in which there 
are a few verdicts which are substantially greater than the rest, 
the amount of the mean and the median may differ greatly. To 
look at one, and not the other, may be misleading. The “median 
verdict is more indicative of what the ordinary jury is doing in 
the typical case. It would be. an error to suggest that juries 


are routinely "out-of-control" based upon a high mean figure, 
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which may be influenced by a handful of very large verdicts. on 
the other hand, to the extent that insurers and other defendants 
do, in fact, pay the entire amounts of large verdicts and 
judgments, it is the mean and the frequency of paid amounts that 
determine their total outlay. 

In Judge Weatherington's studies of jury results from the 


Eleventh Judicial Circuit (Dade County), the mean amount of the 


compensatory award in medical malpractice cases was $885,767, 


compared with a mean award of $263,567 in all tort cases. The 
distribution of verdicts is displayed below: 
l TABLE 36 
AMOUNTS OF JURY VERDICTS 


DISTRIBUTION BY SIZE OF AWARDS 
Dade County, January 1985-March 1987 


Number of Number of 
Amount of Awards Medical Malpractice Cases All Cases 

o 3 19 
(4.8%) (2.5%) 

$1 - $25,000 6 340 
(9.7%) (44.6%) 

$25,001 - $50,000 5 91 
(8.1%) (11.9%) 

$50,001 -$250,000 21 202 
(33.9%) (26.5%) 

$250,001-$500,000 6 43 
(9.7%) (5.6%) 

$500,001-$750, 000 f 7 20 
(11.33) (2.6%) 

$750,000-1,000,000 2 6 
(3.2%) (0.8%) 

More than: $1,000,00 12 41 
(19.4%) (5.4%) 


Source: Weatherington, Civil Torts Studies (1986 and 1987) 
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As shown, the awards in most cases are under $250,000, but the 
number of verdicts over one-million dollars results in a mean of 
$885,767. 

The amounts of medical malpractice verdicts in Dade County 
are slightly less than those -reported for both Cook County and San 
Francisco County during the period of. 1980 through 1984.% If the 
comparison between Dade County and these other locales were made 
during the same time periods, instead of comparing 1985-1987 
figures for Dade County with earlier awards in Cook and San 
Francisco Counties, the jury verdict results would probably be 
smaller in Dade County than in the other locales. On the other 
hand, the Dade County verdicts from 1985 through 1987 are 
substantially <gractee than those reported for other California 


locales during the 1980 through 1984 period: 
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TABLE 37 


COMARISONS OF AWARDS BY LOCALE 


County Mean Median 
Dade $885,767 Between $50,000 and 
$250,000 
cook . $1,179,000 $136,000 
Los Angeles ` . $426,000 $121,000 
San Francisco - $1,162,000 $156,000 
other Urban 
Orange $261,000 $114,000 
San Diego $747,000 $175,000 
Santa Clara _ - $209,000 $75,000 
Sacramento $128,000 $119,000 
Almeda - $314,006 $134,000 
Smaller City ; $447,000 $191,000 
Rural , $150,000 $34,000 
All California $450,000 . $134,000 
Source: Peterson (1987) (for California counties, 1980-1984); 


Weatherinton (1986 and 1987) (Dade county, 1985-1987) 
The lack of comprehensive Florida data for comparison is 
unfortunate. It is probable that Dade County verdicts are: 
substantially higher than these*in most other Florida located, in 
the same manner that San Francisco verdicts are higher than those 
in other parts of California. In addition, once again the 
differences in the time periods measured---1980 through 1984 for 
California and 1985 through 1987 for Dade County---should be 


‘ stressed. Taking these two factors into account, it is likely 
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that the size of verdicts for the entire state of Florida is 
roughly comparable to those for the state of California during 


any specified time period. 


Peterson's report also trends the amount of medical 
malpractice verdicts fron the period 1960-1964 through 1980-1984, 
during the period of time that the law of medical malpractice 
nationwide was generally perceived as becoming increasingly pro- 
plaintiff. Peterson finds that the average medical malpractice 
award in San Fransisco during the 1980's is eleven times the 
award in the early 1960's and that during the same period of time 
the average uds in Cook County has tripled. In both instances, 
the greatest increase in the size of the average awards occurred 
from the late 1970's through the early 1980's. In summary, 
Peterson's study shows a dramatic increase in the size of medical 
malpractice. verdicts in two jurisdictions outside the state of 


Florida. 


Punitive Damage Awards. Although punitive damages have heen 
a target for those advocating fundamental reforms for the tort 
system, such awards are a comparatively infrequent. event both in 
Florida and elsewhere. Punitive damage awards were made in only 
6.7% of all cases in which plaintiffs received compensatory 
damages during the time period studied by Judge Weatherington in 
Dade County; only 4.8% of successful medical malpractice 


7 The mean amount of the 


claimants received punitive damages. 
punitive damage awards was $204,500, but no plaintiff received a 


punitive damage award exceeding one-million dollars. 
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Research from other jurisdictions suggests that the Dade 
County experience is roughly comparable to that of other locales. 
Dr. Stephen Daniels, Research Fellow for the American Bar 
Foundation, studied punitive damage awards for the 1980's in over 
forty sites in ten different states. Daniels found that only 
4.7% of all verdicts(including medical malpractice and all other 
tort cases) included a punitive damage award, and only 8.2% of 
the 13,154 verdicts which awarded compensatory damages to 
plaintiffs also included a punitive damage award. Daniels also 
determined the median or.typical award to be less than $30,000 in 


all locales outside of California. 


A 1987 study completed for the Rand Corporation's Institute 
for Civil Justice by Peterson, Sarma and Shanley found 
significant upward trends in both the frequency and severity of 
punitive damage awards in recent years.? They concluded that the 
number of punitive damage awards in Cook County almost doubled 
between the late 1970's and the early 1980's and that it had also 
increased dramatically in San Francisco. At the current time, 
the likelihood that liable defendants also will be assessed 
punitive damages is mere than twice as great DES Fransisco 
than it is in Miami. Peterson, Sarma and:Shanley also found a 
significant trend toward increases in the amounts of punitive 
damages. During the period 1980 through 1984 they conclude that 
the median punitive damage award trebled in both jurisdictions--- 


reaching $43,000 in all cases. in Cook County and $63,000 in San 


Francisco. 
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2. Changes in Tort Liability Rules 


a. Historical Background 

Tort liability for professional malpractice is not a recent 
development in the law. Long before the emergence of modern 
contract and negligence theories in the Anglo-American legal 
system, persons in "common callings" were liable for injuries 
inflicted upon others in the course of their work.10 The term 
"common calling" was apparently applied to any service occupation 
regularly pursued. It included most of today's professions but 
did not set professions apart from other occupations and 
apparently did not distinguish certain callings as particularly 
vested with a public interest.11 Liability of those engaged in 
these occupations may have been stricter than under modern 
negligence principles, because the defendant might be liable for 
injury inadvertently caused in the course of his occupation, 
unkêss it could be exċused by proof of rather extraordinary 


circumstances. +2 


When contemporary negligence theory developed in the 19th 
century, claims based upon professional malpractice were easily 
absorbed. 13 Persons inadvertently injured. by those they engaged 
to perform services might have damage claims for breach of 
contract, if expressed or implied terms of the contract were 
violated, or they might have claims for tort, if negligence could 


be proved. 14 
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Negligence actions against professional persons developed 
special requirements for proof of negligence by reference to 
professional standards. Thus, negligence theory shielded 
professional persons from liability, unless their alleged victims 
could prove that the defendant's conduct had fallen beneath the 
standards of the defendant's own profession and had proximately 
caused the plaintiff's injuries without any contributory fault on 
the plaintiff's part.25 With the development of liability 


insurance in the 20th century,+§ 


it became possible for 
professional persons to undertake increasingly complex tasks 
without fear of financial ruin resulting from tort liability to 


persons damaged. 
b. National Trends 


The heavy burdens of proving causal relation in a complex 
factual setting and proving negligente by reference to the 
standards of the defendant's own profession have made medical 
malpractice one of the more difficult torts to establish. 17 
Empirical studies have shown that victims of medical injury 
assert only a small fraction of their potential claims, and 
succeed in only one-third to one-half of the claims actually 
asserted. 18 Neverthéless, there have been changes in the last 20 
or 30 years tending to make medical Liability less difficult to 


establish in some cases. 


The burden of proving medical standards by the testimony of 
an expert from the same locality has. been relaxed, in many 


jurisdictions, by decisions since 1949 permitting the use of an 
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expert from a similar locality,1? 


and, in some cases since 1970, 
by recognizing a national standard. 20 ‘the necessity for using 
expert testimony is occasionally avoided by the use of "res ipsa 
loguitur," a rule that allows the jury to infer negligence from 
obviously abnormal circumstances, such as leaving some surgical 
instrument inside the patient's body. 22 It is often asserted 
that this rule has been applied more liberally in recent years. 72 

Patients have lost many malpractice claims based upon 
mistaken diagnosis or delayed treatment, because it was 
impossible to show with certainty that the plaintiff's loss could 
have been avoided by proper diagnosis or treatment.*3 A growing 
number of courts, since 1966,2* have relieved this hardship by 
recognizing claims based upon the "loss of a chance" to recover 
or to avoid death or incapacity by proper care.?5 In such cases, 
it is still necessary for the claimant to prove by expert 
testimony that the doctor's conduct fell below the standards of 


the medical profession. 


When medical injury results from an incidental risk of 
treatment that was not disclosed to the patient, the victim may 
have a claim based upon lack of "informed consent," without 


26 Within the 


having to prove negligent treatment or diagnosis. 
last 25 years, some courts have given this theory a more 
expansive potential by defining: informed consent in terms of the 
patient's need to know rather than the customary standards of 


medical practice, *? thereby enabling the jury to apply lay 


standards to the question of professional liability. 28 
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Statutes of limitations typically require a tort claim to be 
filed within a stated number of veers after the cause of action 
arose. This may cause special difficulty in medical injury 
cases, because the plaintiff may not be aware that he has a claim 
until he discovers the consequences of malpractice years after 
treatment was completed. To avoid the obvious injustice of 
extinguishing undiscovered claims, many courts over the last 20 
years have interpreted statutes of limitations to mean that the 
claim did not "arise" until the claimant was aware of his injury 
or should have discovered it by the exercise of reasonable 
care.?? The “long tail" resulting from this discovery rule has 
been especially troublesome for malpractice liability insurers .79 


In earlier times the combination of governmenta1?1 and 


charitable?? immunity sheltered most hospitals from liability for 


medical injuries. Even where these immunities did not apply, 
hospitals were not vicariously liable for the negligence of most 
doctors who practiced within the institution, because they were 
independent contractors and not employees.73 This picture has 


changed dramatically over the last 35 years. court decisions 


have removed almost every vestige of charitable immunity, 24 and 


governmental immunity has heen greatly reduced. 5- over the last 
20 years, newly developing theories of administrative negligence 
and negligent supervision have increasingly imposed institutional 


liability on hospitals and their liability insurers, 76 
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c. Developments in Florida Medical Malpractice Law 


(1) Florida Medical Negligence Action 
(a) Introduction 

By and large at the beginning of the 1970s Florida medical 
negligence actions were resolved by specific application of 
general principles of negligence law. These required the 
plaintiff to plead and prove every element of the prima facie 
case, namely: auty, breach, causation (including causation-in= 
fact and proximate causation), and damages. Defendants were 
required to plead and prove any affirmative defenses. The 
following subsections briefly examine the status of each of these 
elements as it stood at the beginning of the 1970s and has 


subsequently developed. 


This report does not’ reveal any major pro-plaintiff 
development in medical liability rules of law in Florida during 
the past two decades. Apart from judicial acknowledgment of 
doctrines that assist plaintiffs in the proof of negligence and 
causation in highly restricted circumstances, the principle 
features of new law during this period have been legislative 


attempts to particularize and to some extent restrain both the 


substance and procedure of medical malpractice actions. ` Many of 
the legislative measures have not been successful. The most 
restrictive of them - placing a limitation on recovery of non- 


economic damages - failed by virtue of constitutional invalidity. 
Required mediation as a condition precedent worked so poorly that 
it, too, was ultimately declared unconstitutional in application. 


And the legislative attempt to finance the costs of malpractice 


162 


through a Patient's Compensation Fund has apparently failed in 
operation. Many of the other provisions, as described in the 
succeeding sections, remain in effect. Unfortunately, the data 
necessary to quantify the effects of these recent legislative 
changes on claims payments and malpractice premiun rates do not 


exist. 
b. Duty 


Issues of general duty are not disputed in the typical 
medical negligence cases. The creation of the physician patient- 
relationship carries with it a duty to exercise due dada: which 
may be enlarged by the contract entered between the two. What 
may be disputed is the standard of care imposed by the duty, 


which is examined in the breach section of this report. 


Issues of specific duty do arise in particular circumstances 
that Soule: jnoiüde medical treatment. Since 1976, for example, 
Florida law has acknowledged that an unborn child may be owed a 
duty of care as to prenatal traumas that manifest themselves in 
post-birth injuries.37 Although the particular holding did not 
involve a physician as a defendant, it plainly has application to 
the delivery of health care to pregnant women, Nevertheless, 
under the Florida wrongful death act, 38 an unborn child is not a 
"person" whose death gives rise to a cause of action. 
Accordingly, a medical accident causing a fetus's death before it 


is fully born gives rise to no liability under the statute. ?? 
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Florida law is settled that "a parent cannot be said to have 
been damaged by the birth and rearing of a normal, healthy 
chila. 40 Under this rule parental victims of a failed 
sterilization procedure may not recover the ordinary rearing 
expenses of a healthy child from a negligent physician, but may 
recover costs "associated with raising a defective child to the 
age of majority."*l 

Finally, a physician's "mere" prescription of a controlled 
drug to a patient the physician knows to be an addict owes no 
general duty of care to third persons who are later hurt as a 


result of the patient's misuse of the prescribed drug. 4? 


The 
physician would owe third persons a duty only if he acted in "bad 
faith" or "beyond the scope of his practice in prescribing the 


drugs. nA3 


c. Breach 


The Florida standards for proving negligence in medical 
malpractice actions were in the mainstream of the general law in 
the United States at the beginning of the Y970's. As elsewhere, 
the main points that set medical negligence apart from the 
general run of negligence actions lay in the standard of care to 
which the defendant was held accountable and in the employment 
of presumptions of negligence. The 1976 legislature sought to 
further particularize this area of law by enacting a statute‘ 
that codified the burden of proo£15 and thé required standard of 
care,*® prescribed a condition precedent for the proof of medical 
blunders, 47 and weakened the presumption of negligence created by 


the discovery of foreign objects in the situs of an incision. 1 
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The following paragraphs discuss the central issues of law 


and how they have been affected by the 1976 statute. 


Standard of Care: Cases Requiring Expert Testimony. Florida has 


long held that proof of negligence by a physician in the 


performance of a: function that requires the exercise of 


‘professional judgment, discretion or skill requires the plaintiff 


ta ‘establish. the appropriate standard of care by expert 
testimony. *? This rule rests upon the premise that the 
experiential background of lay jurors does not enable them to. 
evaluate professional performance without expert assistance. In 
making this proof, plaintiffs are required to produce experts who 
themselves are qualified to testify about the standard of care 
the defendant should be held. That standard is generally deemed 
to be the care that would be exercised by a qualified physician 
of ordinary prudence working under similar circumstances. This 
usually raises questions of the geographic location of tħe 
defendant's practice and the training required to practice in the 


field of challenged performance. 


(a) Same or similar locality. Although a number of Florida 


opinions state that a physician defendant is to be held to the 


standard of care of a similar physician in the same locality, °° 


Florida law had enlarged before the 1976 statute was enacted to 


permit testimony of the standard in the same or Similar 
localities. Florida had not, however, accepted a nationwide 


standard prior to the statute's enactment.>4 
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The 1976 statute particularized this requirement by 
specifying the appropriate standard of care to be that of 
"reasonable prudent similar health care providers. "53 The statute 
essentially codified the "same or similar medical community" 
standard as to non-specialists, ®t but apparently applies a 
nationwide standard as to specialists. (and those holding 
themselves .out as specialists) .°5 The statute permits both 
“similar health care providers" and persons the court finds 
equivalently qualified by practice or teaching to testify as to 


the standard. 95 


(b) Same School Although some states have historically required 
the testifying expert to be of the "same school" as the defendant 
physician, this apparently has not been the rule in Florida where 
the standard has been expressed as "the ordinary skills and means 
and methods that are ‘ecouuleea as necessary and which are 
customarily followed in the particular type of care according to 
the standards of those who are qualified by training and service 
to perform similar services in the community or in a similar 
community. "57 That standard implies that the witness must be 
expert in the particular field that is the subject of ie 


dispute. The 1976 statute states this requirement explicitiy.58 


(c) Documentary Evidence of Custom in Setting Standard of Care 


Although the use of documentary evidence of custom ta 
particularize a standard of care in medical negligence cases was 
apparently not developed in Florida before the 1976 statute was 


enacted, two post-act decisions have permitted the introduction 
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of operational manuals and the like as evidence of the standard 


of care in the profession.>? 


Cases Not Requirina Expert Testimony Despite the general rule' 
that the medical standard of care must be established by expert 
testimony, Florida law has never required it when the wrongful 
act was one that a lay jury could evaluate without expert 


assistance. 6? 


Presumptions of Negligence Although Florida courts ordinarily do 


not permit a finding of negligence solely upon the occurrence of 
a bad result, © Florida law has historically permitted sparing 
use of the doctrine of res ipsa loquitur in medical negligence 
cases, has historically permitted an inference of negligence 
from the presence of foreign objects in the situs of surgery, and 


more recently has permitted an inference of negligence from the 


absence of certain surgical records. 


Res Ipsa Loguitur. “Under some circumstances Florida courts 
permit juries to conclude a defendant was negligent from the mere 
occurrence of a harmful event. This is' referred to as the 
doctrine of res ipsa loquitur. On the ground that damage to 
professional reputation and character should not be permitted 
on evidence that does not "point conclusively" to negligencėè, 
Florida courts have ordinarily not permitted professional 
negligence to be presumed in matters caló professional 
competence. Ê? By contrast, as to claims against a hospital, 
Florida courts have permitted the application of res ipsa 


loquitur “where direct proof is wanting and such circumstances 
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are shown as to leave no conclusion except that the defendant 


was at fault. .."63 


Moreover, even as to physicians, Florida 
courts haye permitted res ipsa loquitur to be used in actions 
"where a layman is able to say as a matter of common knowledge 
and observation that the consequences of the professional 


treatment were not such as ordinarily would have followed if due 


care had been exercised. "64 


` One Florida court has held that the 1976 statute®> "is 
essentially a codification of the existing rule regarding the use 
of res ipsa loquitur in medical malpractice cases, "66 
Accordingly, under settled law, "when a plaintiff establishes 
that the injury is outside the scope of medical treatment or 
diagnosis, and the facts and circumstances attendant to the 
injury are such that, in light of past experience, negligence is 
the probable cause and the defendant is the probable actor,’ the 
‘doctrine of res ipsa loquitur is applicable." 67 

The Florida Supreme Court recently extended the application 
of the res ipsa loquitur doctrine to actions in which a plaintiff 
submits to surgery under a general dneathetic and awakens with an 
injury that is foreign to the surgical procedures performed. 63 
In such a case the plaintiff may join all professional healthcare 
providers who had control during the operation and the hospital, 
but must-produce expert testimony to establish that the injury is 
of a type that does not occur in the absence of negligence. $9 


Presumably, this rule will permit any defendant to exonerate 


himself or inculpate another by evidence. Presumably, also, the 
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rule permits but does not require a Jury to infer negligence on 


the part of any defendant. 


This extended version of res ipsa loquitur provides a 
vehicle for a jury to allocate negligence to one or more of 
several defendants without any specific evidence to pinpoint 
either negligence or causation. It has the potential to break 


down the so-called.conspiracy of silence ina particular class of 


cases. 
Poreian Objects. Florida has lona followed the rule that it is 


‘negligence per se" for a surgeon to leave a sponge in an 


abdominal incision.’ This means that the surgeon must exonerate 


himself either by proof of due care or by proof that an emergency 


necessitated closing the incision with the object left inside. 71+ 


In the latter.event, the surgeon is duty bound to inform the 
patient as soon as is reasonable so that corrective steps might 


be taken. 7? 


One court has held that the burden of proof should not he 
shifted when a physician and a hospital are. Joined as defendants, 
because “a jury could find the hospital's attendants were solely 
responsible for the patient's injuries."73 Furthermore, the 
rule was modified by the 1976 statute which denies any 
presumption of negligence from the mere occurrence of a medical 
injury, except that the post-operative presence of foreign bodies 
“shall be prima facie evidence of negligence." 74 Under the 
statute undisputed evidence of a foreign body is not of itself a 


sufficient basis for a summary judgment on liability when it is 


169° 


refuted by an affadavit of an expert opining that the proper 
standard of care had not been breached. ?? This holding is 
consistent with the customary Florida rule that summary judgments 
are not favored in medical malpractice actions. ’® The effect of 
the statute, then, appears to make it more difficult to prove 


liability in this class of cases. 


Failure to Keep Required Records. As noted above, a surgeon owes 
a duty to inform a patient of untoward events necessitated by 
emergency during the course of surgery. Although no decision has 
so held, this presumably means .that the surgeon would be 
negligent not to disclose the information voluntarily within a 
reasonable period of time. This point of view underlies a 
Florida Supreme Court opinion’? holding that the absence or 
inadequacy of statutorily required surgeon's notes of an 
operation shifts the burden of proof to the surgean to disprove 
his negligence as the cause of a medical accident. 7? The 
presumption is justified by "the doctor's exclusive knowledge as 
to the medical procedures involved, the eel akive ignorare of the 
plaintiff, anā the lack of direct evidence pf negligence in the 


absence of complete medical records."79 


d. Causation 


Florida courts have historically followed typical rules of 
causation in medical. malpractice cases. (That is, the injury 
must be one that would not have occurred in the abscence of the 


defendant's negligence, and the injury was reasonably 
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foreseeable and not too remote in time, space or logical 
connection from the wrongful act.) 

Under the typical "but for" rule of causation-in-fact a 
plaintiff sometimes cannot meet the burden of proving 
specifically which of several wrongdoers caused the harn, 
especially when only one of several could have caused it, but 
the plaintiff cannot produce evidence to prove which one. In 
line with developments in other jurisdictions, Florida law shifts 
the burden of preef to the defendants to exculpate themselves 
when a plaintiff had submitted herself to their operative care 
under a general anesthetic. 20 The Florida Supreme Court later 
extended this rule to surgical operations done under a general 
anesthetic where questions of both negligence and causation as to 
the multiple defendants were at issue.84 The force of the rule 
is to require defendants to come forth with exonerating evidence 


under pain of liability in failing to do so. 
_@. Damages 


Compensatory Damages. Florida law has traditionally applied 
typical rules of compensatory damages in medical malpractice 
actions. Under this regime a plaintiff must prove that the injury 
more likely than not resulted from the defendant physician's 
negligent act.82 In keeping with the majority rule, Florida law 
expressly rejects causes of action that seek recovery “for the 
loss of a chance to survive" when the evidence fails to satisfy 
the "more likely than not" standard.®3 To permit these actions 


would impose too heavy a burden on health care providers. °4 
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Notwithstanding this rule, Florida law permits recovery for 
“lost years" of survival where proof is made that it is more 
probable than not that an erroneous diagnosis shortened a 
dolia life span, 85 

Florida law has traditionally permitted fact finders wide 
discretion in making awards of general damages for noneconomic 
losses such as pain, suffering and inconvenience. The 1986 
legislature sought to impose an absolute limit of no more than 


86 


$450,000 on these awards in any negligence action. This 


provision was promptly invaliđated by the Florida Supreme Court 
on the grounds that it took away guaranteed rights without 


7 


providing an adequate substitute. 8 Other courts applying state 


law including those in New Hampshire, 88 Idaho, 89 North Dakota, 2° 


93 and virginia?! have struck down 


ohio, 2? Montana, ?? Texas, 
similar limitations, while courts in California,?> Indiana?® and 


Louisiana?” have upheld them. 


Punitive Damages. Although punitive damages are rarely awarded 


in medical malpractice actions, they may be awarded when the 


98 


defendant was guilty of malice, gross negligence or fraud. In 


1985 the legislature enacted a statute that prohibited the filing 
of a punitive damages claim in medical malpractice actions 


"unless there is a reasonable showing by the evidence in the 


- record or proffered by the claimant which would provide a 


reasonable basis for recovery of such damages. "99? In 1986 this 


4300 


section was renumbere and the amount of punitive damages 


recoverable was limited to three times the amount of compensatory 


damages. OL 
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Collateral Source Rule. Florida has traditionally followed the 


typical collateral source rule of damages, which holds that a 
defendant must pay all damages suffered by a plaintiff including 
those for which the plaintiff has received indemnification from 


102 The common reasons 


some other (i.e. "collateral") source. 
given in support of the rule are "(1) to avoid penalizing the 
plaintiff who purchases insurance, (2) to avoid discouraging the 
purchase of insurance, (3) to increase the deterrent effect of 
liability, "1203 and to prevent the defendant from benefitting from 
expenditures made by the plaintirr.+°4 


A general corollary of the rule is that evidence of the 


collateral benefits may not be entered into evidence.105 The 


justification. for the corollary rule is that the evidence might 


prejudice a jury against a plaintiff under the erroneous belief 
that he was wrongly seeking duplicative recovery. 196 Because of 
this, erroneous introduction of collateral source evidence 
sometimes requires a new trial.+07 Nevertheless, at least since 
1984 neither the collateral source rule nor its corrollary apply 
to certain collateral benefits that are not the product of the 
plaintiff's own resources.108 In 1984. the Florida- Supreme Court 
specifically excluded "Governmental or charitable benefits 
available to all citizens regardless of wealth or status" from 
the common law collateral source rule for the purpose of 
preventing the jury from awarding "an undeserved and unnecessary 
windfall to the plaintifgf."209 Hence, evidence of public 


benefits of this character may be admitted into evidence. 110 
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In 1976 the legislature enacted a statute abrogating the 
collateral source rule in application to medical malpractice 
actions. 11H This statute, which required trial judges to reduce 
jury awards by the “amounts paid to the claimant from 
all collateral source which are available to him, wil2 was 
upheld against constitutional attack on equal protection 
grounds, 113 and has subsequently been repealeqi}4 and 
supplanteal15 by a general collateral source rule statute that 


applies to all negligence actions except motor vehicle 


116 


actions. Under the general statute the: trial judge must 


reduce the award "by the total of all amounts which have been 


paid for the benefit of the claimant, or which are otherwise 


available to him." 217 The latter clause appears to broaden the 
scope of the provision as it existed in the original malpractice 


measure. 


Collateral sources are defined, as follows: 118 


"Collateral -sources" means any payments made to the 
claimant, or made on his behalf, by or pursuant to: 


La The United States Social Security Act; andy 
federal, state, or local income disability act; or any 
other public programs providing medical expenses, 
disability payments, or other similar benefits. i 

2. Any health, sickness, or income disability 
insurance; automobile accident insurance that provides 
health benefits or income disability coverage; and any ` 
other similar insurance benefits, except life insurance 
benefits available to the claimant, whether purchased 
by him or provided by others. 

Big Any. contract or agreement of any group, 
organization, partnership, or corporation to provide, 
pay for, or reimburse the costs of hospital, medical, 
@ental, or other health care services. 

4. Any contractual or voluntary wage continuation 
plan provided by employers or by any other system 
intended to provide wages during a period of 
disability. 
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Florida Patient's Compensation Fund In-1975, the Florida 


legislature created the Florida Patient's Compensation Funa??+? 
that was intended to affect the manner of payment and financing 
of malpractice judgments and settlements, but not the amounts of 
damages awarded to medical malpractice claimants. The statute 
required each hospital to join the Fund, 129 unless it could 
exempt itself by methods such as self insurance, and permitted 
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other health care providers, specifically including 


physicians, to join. 


The Florida Supreme Court has described the purposes of the 


Fund to be "to provide. medical malpractice protection to the 


physicians and hospitals who join it, . . . a method of payment 
to medical malpractice plaintiffs +. -, [and] a statutory scheme 
of pooling the risk of losses and placing major losses on the 
entity that can best spread the risk of loss as well as control 
the conduct of those at fault." 122 qhe plan is composed of two 
elements; one that redistributes the manner in which judgments 
and settlements are paiá to victims, and a second that 


ređistributes costs among Fund members. 


The plan for paying judgments requires each Fund member to 
pay the first increment of any judgment or settlement up to a 
threshold maximum; 123 the Fund Es pay the second increment up to 
a stated Fund maximum;124 and, the Fund member to pay any excess 
over the stated maximum of the Fund's liability.125 Initially, 
the Fund members' threshold liability was set at $100,000 per 
claim or $500,000 per occurrence, 226 and there was no Fund. 


maximunm.227 he statute has since been amended to set the Fund 
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members! threshold at $150,000 per claim: or to $500,000 per 
occurrence,12% and the stated Fund maximum at $1 million per 
claim ($3 million annual aggregate) or $2 million per claim ($4 
million annual aggregate) as selected by an individual health 


129 


care provider, and $2.5 million per claim with no annual 


aggregate as to hospitals.130 


The funding plan calls for each member to pay initial fees 
each year with potential liability for retrospective assessment 
By the Fund for years in which the payout exceeds the income. The 
nature of the assessment plan places a greater share of the 
retrospective costs upon hospitals than upon voluntary members of 
‘the Fund.131 This accounts for the Supreme Court's observation, 


above, that the risk of loss-is placed upon the entity that can 


best spread the risk. 


The Supreme Court upheld the Fund statute against challenges 
that it deprived victims of constitutionally protected rights, ?32 
and unconstitutionally discriminated against hospitals as opposed 
to other health care providers. 133 However, the scheme has 
apparently not been a financial success. The statutory plan is 
now set to be repealed as of October 1, 1992134 with an interim 


review.135 


176 


ad 


(2) Informed Consent Actions 


(a) Pre ~ "Florida Medical Consent Law" 


Florida has long acknowledged medical malpractice causes of 
action based upon what is known as absence of informed consent. 
These actions rest upon the right expressed in this well known 


dictum of Judge Cordozo: 


Every human being of adult years and sound mind has a 
right to determine what shall be done with his own 
body; and a surgeon who performs an operation without 
his patient's consent, gommits an assault for which he 
is liable in damages. 3 


Battery. Well before 1970, Florida medical malpractice 
informed consent cases had divided into two streams. One stream 


involved incidents in which the physician had done a procedure 
either in the absence of consent or against express instructions 
not ta do what was gone. 137 These cases may be pleaded as 
intentional, torts of battery {trespass to person) and do not 


require expert testimony to establish a standard of care because 


the touching itself is unconsented to. 138 
Negligence. The second stream of informed consent 


decisions involved incidents in which the patient- had consented 
to the physician's performing the procedure but had not been 


informed as to potential undesirable risks attendant to jt.139 


The “overwhelming weight of authority" and the rule followed 
in Florida was that a plaintiff must establish by expert medical 
testimony what should have been disclosed to him about the risks 


of the procedure done to him. 14° 
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(b) Post "Florida Medical Consent Law" 


Into this legal context the Florida legislature enacted the 


1975 Florida Medical Consent Law. +41 


That statute particularizec 
the underlying law without making any distinction between battery 
and negligence and attempted to impose a conclusive presumption 
of informed consent as to signed writings.}4? 

In 1985 a Florida district court of appeal held the 


statutory conclusive presumption to be unconstitutional ,143 


and 
the legislature amended the statute to “replace it with the 
following rebuttable presumption: 
(4) (a) A consent which is evidenced in writing 
and meets the requirements of subsection (3) shall, if 
validly signed by the patient or another authorized 
person, ygise a rebuttable presumption of a valid 
‘consent. +44 
Shortly thereafter the Florida Supreme Court reversed the ruling 
ef unconstitutionality, but in a manner that effectively 


eliminated the intended presumption, 145 


Despite the statute's lack of recognition of a distinction 
between battery and negligence actions, Florida courts have 
continued to acknowledge the independence of the two theories as 
developed in pre~statute decisions. Causes of action based upon 


absence of consent and acts done against instructions may still 


146 By 


be pleaded in battery and fall outside the statute. 
contrast, negligence cases fall within the statute and a 
plaintiff must produce the evidence required by it either to 
establish lack of informed consent1%? or to prove that consent 


was invalidly given, 148 
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an unwritten guaranty of future sterilization. 


(3) Warranty Cause of Action 


Although not well developed in appellate opinions, Florida 
law has acknowledged at least since 1969 that an express warranty 


as to the outcome of medical treatment may be created between a 


. physician and a patient,149 With what may be presumed to be the 


intention to limit the reach of this theory, the 1975 legislature 
amended150 the statute of frauds to prohibit the maintenance of 
actions "to charge any andas: warranty, or assurance as to 
the results of any medical, surgical or diagnostic procedure"151 


unless the promise be in a signed writing satisfying the criteria 


of the statute. This statute has been applied to bar a claim of 
152 


(4) Defenses and Immunities. 


(a) Affirmative Defenses 


Although affirmative defenses are not ordinarily raised in 
medical malpractice actions, the law was settled before the 
beginning of the 1970s that a patient owes himself a duty 
follow medical advice and that failure to do so nay constitute 
affirmative defense to a medical malpractice action. 153 This is 
but an application of the general rule that a person "who is 
injured by the negligence of another owes himself a duty of 
ordinary care and diligence, including the duty to obtain needed 


medical attention and to use ordinary care in following his 


physician's advice."154 the defendant must plead?55 the 


affirmative defense and bears the burden of proving to the trier 
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of fact that the plaintiff's negligence contributed to his 


medical injuries. 156 


It is also settled that the plaintiff's negligence in 
causing the injury or condition that creates the need of medical 
care is not deemed to be a proximate cause of the subsequent 
medical injury, and, thus, does not stand as as affirmative 
defense to a malpractice action arising out of the treatment.157 
Nor does the failure of a patient to question the physician's 
course of treatment constitute contributory negligence. 158 

Prior to. the adoption of pure comparative negligence in 
1973, 159 the effect of a patient's contributory negligence would 
have been to bar the claim in its entirety. Under the Florida 
comparative negligence rule, the effect is.to reduce the claim in 
direct proportion to the percentage of fault allocated to the 
plaintiff by the trier of fact.16° In 1985 the legislature 
enacted a statute?§? codifying the pure comparative negligence 
rule as it applied to medical malpractice actions. thts statute 
was repealed in 1986162 ana supplanted with a new scheme of 
comparative liability}? in which the plaintiff's own fault 
continues to reduce his right of recovery in direct proportioi to 
the percentage of fault attributed to him.+6% me statute also 


limits the liability of any defendant to a proportionate share 


determined by his personal percentage of the fault.165 
(b) Immunities 
Since 1965 Florida has had a "Good Samaritan Act" that 


immunizes physicians and others from liability for care or 
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treatment rendered in street emergencies as long as "the 


person acts as an ordinarily prudent man would have acted under 


167 tf applied as written, 


the same or similar circumstances." 
this would hold a physician to the same standard as a lay citizen 
in rendering care under the designated circumstances. 168 The 
purpose is to encourage trained medical people to come to the aid 


of those in need. 


The 1986 legislature added a related provision?®? holding 
any licensed medical practitioner to the standard of "a 
reasonably prudent person licensed to practice medicine" in 


rendering emergency care under "blue code" circumstances within a 


. hospital or trauma center. Presumably, this section is intended 


to encourage emergency specialists to respond to emergencies when 
not otherwise required to do so. Florida law has denied a 
charitable immunity to charitable hospitals as far as paying 
patients are concerned at least since 1940.170 one appellate 
opinion held a county owned hospital immune from an action by a 
non paying patient, but the opinion seems to rely upon 
governmental immunity as much or more than charitable 
immunity.1?1 The Florida Supreme Court also held that 
governmental immunity did not apply to a paying patient in a 
county hospital, even though the special act creating the 
hospital seemed to grant immunity.+?2 Since that time, the 
legislature has enacted a general sovereign immunity waiver 


‘statute that controls the governmental immunity issue. +73 
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(5) Medical Malpractice Statutes of 
Limitation and Repose 

At the beginning of 1970 the medical malpractice statute of 
“Limitations was four years measured from the date when the 
plaintiff had notice of the wrongful act or from the time the 
plaintiff had notice of the injury caused by the wrongful act 174 
No statute of repose then existed. (A statute of repose cuts off 
all causes of action at some fixed point in time after an event 
even if injury from the event has not yet manifest itself.) In 
1971 the limitation statute was shortened to two years with the 
date of accrual of a cause of action being when "the plaintiff 
discovers, or through use of reasonable care should have 
discovered the injury."175 In 1974 the limitation statute ga 
amended to apply to all professional malpractice actions and to 
start the running of the statute of limitations "from the time 
the cause of action is discovered or should have been discovered 
with the exercise of due diligence."175 

In 1975 the statute was again amended to separate medical 
malpractice from other professional malpractice and to add the 
following repose provision to the existing limitation period: 

An action- for medical malpractice shall be commenced within 

two years from the time the incident giving rise to the 

action occurred or within two years from the time the 


incident is discovered, or should have been discovered, or 
should have been discovered with the exercise of due 


diligence: however, in no event shall the action be 
commenced later than 4 years from the date of the 
incident or occurrence out of which the cause of “action 


accrued. (Underlining supplied.) 
The amended medical malpractice statute also included the 


following definition and limitation: 
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An “action for medical malpractice" is defined as a claim in 
tort or in contract for damages because of the death, 
injury, or monetary loss to any person arising out of any 
medical, dental or surgical diagnosis, treatment, or care by 
any provider and persons in privity with the provider of 
health care. In those actions covered by this paragraph in 
which it can be shown that fraud, concealment or intentional 
misrepresentation of fact prevented the discovery of the 
injury within the 4-year period, the period of limitations 
is extended forward 2 years from the time that the injury is 
discovered or should have been discovered with the exercise 
of due diligence, but in no event to exceed 7 years ftom the 
date the incident giving rise to the injury occurred. 

These provisions comprise the medical malpractice Limitation and 

repose provisions as they stood at the beginning of the 1987 

legislative session. 7? 

Important cases construing these statutes include Nardone v. 
Reynolds, 180 and Cates v. Graham. +91 Nardone supplied answers to 
questions certified from the United States Court of Appeals, 
Fifth Circuit, which may be summed up as follows. First, the 
statute of limitations begins to run when the plaintiff (or his 
guardian) has knowledge of the injury even though he does not 
have knowledge it was caused by a medical accident. Second, 
knowledge of the contents of medical reports and records that 
“are of a character as ta be obtainable by, or available to, the 
patient (or guardian)" are imputed to the plaintiff. Third, 
where the plaintiff (or guardian) has knowledge of the actual 
injury, mere nondisclosure of "possible causes" unaccompanied by 
misrepresentation, does not toll the statute. And, fourth, where 
the plaintiff (or guardian) has knowledge of the actual injury 
but not the medical’ cause, an alleged malpractitioner has no duty 
to disclose "a possible condition or cause which he is unable to 


verify in the exercise of reasonable diligence."182 
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on the other hand Nardone also stated that if the alleged 
malpractitioner has "knowledge of the fact of the wrong done to 
the patient,” he has a duty to disclose even if not asked, and 


failure to do so tolls the statute.283 


This duty arises from the 
"confidential and fiduciary nature of the doctor-patient 
relationship” and requires "the physician to disclose known 
causes (or causes that should be known through exercise of 
reasonable care and diligence) ‘readily available to him through 


efficient diagnosis," but does not require him "to relate all 


merely possible or likely causes . . w 184 


Cates rejected a challenge that the medical malpractice four 
year statute of repose violated the plaintiff's access to courts 
guaranteed by “the Florida Constitutionl8>5 when the plaintiff 


discovered the injury only five-to six months before the repose 


period elapsed. Under the authority of Bould y. J.A. Jones+86 


which construed a parallel statute, Cates reiterated that "a 
statute of repose is constitutional and does not bar access to 
the courts when it merely curtails the time within which suit 
must be filed, as opposed to barring the cause of action 


entirely. "187 


The distinction between "curtailing" and “barring entirely" 
acknowledged the Court's earlier holding that a twelve year 


product liability statute of repose could not constitutionally 


bar a cause of action from an injury that occurred after the 
repose period had elapsed. 188 
Cates was decided before Florida Supreme Court had held the 


absolute twelve year product liability repose bar to be 
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constitutional and specifically decided only that the four-year 
medical malpractice bar was not unconsitutional when applied to a 
plaintiff who discovered the medical injury only five ~ to six 
months before the repose period elapsed. Thus, the question of 


whether the four year repose is valid when applied to an injury 


- discovered or occurring after the four year period has elapsed 


~ remains undecided by the Supreme Court. Rulings of district 


court of appeals on the question conflict, +89 and have been 
certified to the Florida Supreme Court for resolution. 


Finally Dade County v.. Ferro,?9° held that the legislature 


did not intend the medical malpractice statute of repose to be 


applied to injuries cccurring before its enactment. 


(6) Conditions Precedent to Filing Suit 


Prior to 1975, medical malpractice actions were treated as 
any other item of civil litigation as far any conditions placed 
upon initiating suits. The 1975 reforms191 imposed a requirement 
that designated medical malpractice actions must be submitted to 
"an appropriate medical liability mediation panel before that 
claim may be filed in any court of this state. #192- Although the 
Florida Supreme Court initially uphela193 that requirement 
against a challenge that it facially l abridged certain 
constitutional guarantees, the Court later invalidated the 


statute in application}?4 and it was repealed in 1983.195 


Although the mandatory mediation requirement has been 
abandoned, the 1985 legislature enacted five separate provisions 


that are intended to aid and encourage settlement and expeditious 
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disposition of medical malpractice actions. - First, 136 no suit 
may be filed for a "period of $0 days after notice is served on a 
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prospective defendan (As to defendants covered by the 


sovereign immunity statute, the period is 180 days) .198 
Second, 199 no medical negligence action may be filed unless the 
plaintiff's lawyer "has made a reasonable investigation as 
permitted by the circumstances to determine that there are 
grounds for a good faith belief that there has been negligence in 
the case of the claimant."200 Thira,20l. courts must require. "a 
conference at least 3 weeks before the date set for 
trial"202 Fourth,2% upon motion of a party, a court may order 
the claim be submitted to nonbinding arbitration. 294 And, 
fifth, 2°5 defendants are authorized to file offers of judgment, 
which if not accepted by the plaintiffs, impose certain costs and 
attorney fees upon them under designated circumstances. 206 The 
1985 offer of judgment provision was repealea207 in 1986 and 
replaced by a similar provision of general applicability to 


negligence actions. 208 


(7) Attorney Fees 


Florida law has historically followed the "American Rule" 
that attorney fees may be awarded against an adverse party by a 
court only when authorized by statute or by agreement of the 


parties. n209 . 


As to medical malpractice actions, the 1980 Florida 
legislature introduced the "English Rule" under which a court 
orders the losing party to pay the prevailing party's attorney 


fees, as follows: 210 
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..the court shall award a reasonable attorney's fee to 
the prevailing party in any civil action which involves 
a claim for damages by reason of injury, death or 
monetary loss on account of alleged malpractice by any 
(health care provider]. 


Although this fee shifting provision was upheld against 
constitutional challenge, 211 it was repealed in 1985.212 The 
1985 legislative also enacted a statute?l? prohibiting "illegal 
or excessive" attorney fees*14 in medical negligence cases and 


setting forth guidelines for setting fees, 215 


d. Relation to Liability Insurance Costs 


Other sections of this report note that medical malpractice 
liability insurance has experienced drastic increases in losses 
paid to claimants and in premium rates over the last decade. 
Since tort liability provides the theoretical base for liability 
insurance payments, it is logical to assume that expansion of 
tort liability rules has contributed to these increases in 
malpractice Liability insurance costs. 246 However, because of 
the many other variables affecting the frequency and severity of 
claims, 217 and because of external economic pressures affecting 
premium rates, 218 it would be very difficult to quantify the 
presumed effect of expanded liability rules, and it would be 
virtually impossible to demonstrate a direct causal relation 


between specific legal changes and recent increases in medical 


malpractice liability insurance costs. 219 


One empirical study of medical malpractice claims found that 
states that adopted four particular pro-plaintiff changes in 


common law doctrine before 1970 experienced higher frequency and 
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severity of claims through the mid-1970s than states that had not 
adopted these changes. 229 The four changes were (1) expansion of 
the "locality" rule for qualifying expert witnesses, (2) 
abolition of charitable immunity, (3) expansion of informed 
consent, and (4) expansion of vicarious liability. While these 
findings support the logical assumption that pro-plaintiff legal 
changes should increase the frequency and severity of claims for 
malpractice, the study does not reach the next question of the 


extent to which that actually affected liability insurance rates. 


In Florida, changes in malpractice liability rules have not 
followed a simple, linear progression toward expanded liability. 
While Florida courts have acknowledged some doctrines that assit 
plaintiffs in the proof of negligence and causation in particular 
circumstances, the principal legal changes during this period 
have been legislative attempts to particularize and to some 
extent restrain both the substance and procedure of medical 
malpractice actions. Even so, medical malpractice liability 
insurance loss payments and preniums ‘have continued to rise. 
Further, the lack of any simple, linear progression. toward 
expanded liability is a characterization limited to recent 
developments in Florida's medical liability rules. Doctrinal 
changes in other areas of tort liability may exhibit a more pro- 
plaintiff pattern; these legal changes will be discussed in 


‘further reports by the Task Force. 


Most of the national changes expanding tort liability, as 


discussed above, had already occurred or were well advanced 
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before the recent round of increases in malpractice liability 
insurance costs. Therefore, any inference of causal connection 
between such legal changes and the current liability insurance 
crisis must be buttressed by some hypothesis of delayed 
cumulative impact or correlation with other independent 
variables.22+ One study has attempted to measure some of the non- 


legal variables dealing with medical and demographic factors ,22? 


but there is no adequate empirical basis from which to assess the 


impact of changes in the larger social and economic context. 223 


The analysis of data presented earlier in this report leads 
irrefutably to the conclusion that the size of claims payments, 
predominantly resulting from settlements, are increasing 
dramatically. The Task Force believes that the size of 
settlements largely are determined by the insurance carrier's 
assessment of ‘the total legal environment in medical malpractice 
cases, and---in a specific case---by the likely outcome at trial. 
According, because Florida's specific liability rules in medical 
malpractice cases are not decidedly more ‘pro-plaintife than in 
1970, other factors in the legal system must be responsible for 
an overall change benefitting claimants. . From the research 
conducted, it is not possible to validate empirically which 
factors account for changes in the legal ‘environment. Factors 
which may play an important role in motivating insurers to pay 
more in settlements include their assessments that jurors will 
award higher verdicts; that judges may be more reluctant to 
control. jury verdicts by granting summary judgments, directed 


verdicts and remmittitur; and that the insurer may be liable for 


a failure to settle within the policy limits on a claim alleging 
bad faith failure to settle. Because the' effects of these 
factors are not pechisariy limited to medical malpractice cases, 
the Task Force has left them for later consideration in 


connection with the general tort and liability insurance systems. 


3. . Attorneys' Fees and Litigation Costs 


This section discusses the amounts spent on attorneys’ fees 
by both plaintiffs and defendants in medical malpractice claims. 
The discussion includes both data specific to medical malpractice 
claims where it is available, and information regarding 
attorneys’ fees in all types of tort claims when specific 


information about. medical malpractice is not available. 


a. Legal Defense Costs 

Unlike _Plaintiffs' attorneys, attorneys representing 
defendants in tort actions bill their clients on an hourly basis. 
The Survey of Florida Tort Lawyers conducted by the Task Force 
showed a mean or average hourly rate of $80.46 charged by defense 
attorneys. 224 The hourly rates ranged from $17/hour to 
- $175/hour. on ‘the average, hourly rates charged by attorneys 
representing defendants in tort actions are somewhat less than 
hourly rates charged by comparably experienced attorneys 

` specializing in business or commercial practice. Even when all 
practitioners arè considered, both the average (mean) and median 
rates charged by attorneys representing defendants in tort 
actions are probably less than the average rates of all 


practicing attorneys.?25 
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What portion of the total expenditures in the tort system 
are paid to defense attorneys, both on a nationwide basis and in 
Florida? Insurance companies have a reasonably standardized 
method for calculating legal fees and other expenses attributable 
to a particular tort claim: “Allocated loss adjustment expense" 
(ALAE) refers to those expenses that can be directly attributed 
to a particular claim including attorneys' fees, experts' fees, 
stenographers' fees and other court expenses. 226 Unfortunately, 
the reporting of ALAE does not distinguish between attorneys’ 
fees and other types of defense costs directly attributable to a 


claim. Further, most insurance carriers do not maintain separate 


- records for attorneys' fees per claim. A closed claim survey 


released by the Texas State Board of Insurance in February 1987 
found that 83.2% of the expenses reported as ALAE for medical 
malpractice claims were amounts paid to outside defense counsel 


and 16.8% were other allocated loss adjustment expenses. 227 


The Florida Medical Malpractice Closed Claims data*** 
indicate that the defense costs per claim. were $9,920 in 1986 if 
all claims are included. If only the malpractice claims which 
resulted in indemnity payments are included, the average defense 
attorneys' fees were $13,809. Defense legal costs for medical 
malpractice claims in which no payment was made averaged $6,862. 


The following table displays how average defense legal costs have 


changed during the past eleven years: 
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TABLE 38 


AVERAGE LEGAL DEFENSE COSTS PER CLAIM 


Year All Claims 
1975 $2,317 
1976 $2,698 
1977 $2,745 
1978 - $2,566 
1979 $2,420 
1980 $2,839 
1981 $3,194 
1982 $3,406 
1983 $3,925 
1984 $5,366 
1985 l $8,561 
1986 $9,920 


TOTAL PERCENTAGE 
INCREASE FOR 
11-YEAR PERIOD 


AVERAGE ANNUAL 
COMPOUND RATE OF 
GROWTH OVER 
11-YEAR PERIOD 


Florida 1975-1986 


Percent Change in Non-zero Zero 
Mean Defense Costs Indemnities Indemnit: 
$3,801 $1,320 
16,4 $5,012 $1,553 
1.8 $5,686 $1,764 
~6.5 $6,626 $1,496 
Bat ` $8,271 $1,334 
17.3 $8,881 $1,685 
12.5 $8,853 $1,616 
6.6 $10,300 $1,485 
a $9,257 $2,251 
36.7 $12,864 $52,897 
59.6 $12,331 $6,024 
15.9 $13,809 $6,862 


328.1% 


17.0% 


Source: Medical Malpractice Closed Claims Survey 


Table 38 shows that legal defense fees for medical malpractice 


more than tripled during the period 1975 through 1984. The 


increase for zero-indemnity claims was 419.9%, and the increase 
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for HoÑSzSEO claims was 263.26%, Figure 9 shows the average legal 
defense costs per claim in constant 1975 dollars. The greater 
increase for zero-indemnities may reflect a greater willingness 
of insurance companies to refuse to settle claims they view as 


non-meritorious and to expend more money opposing them. 


Because the increased cost of defending a medical 
malpractice claim coincides with an increased frequency of 
claims, the aggregated costs of defending medical malpractice 
claims in the state of Florida have increased at even a faster 
pace than the increase in legal defense costs per clain. Since 
1975, aggregate legal defense costs for medical malpractice 
claims in the state of Florida have increased 543.0% and in 1986 
equalled $14,423,650 for the single year. 

During the past eleven years, defense costs in Florida have 
represented 14.9% of the total amount paid by insurance carriers 
for claims, including both indemnity payments and costs.?29 
There has been considerable variation from one year to the next; 
‘defense costs represented a high of 25.4% of the cost of claims 
in 1976 and a low of 12.6% in 1983. During 1986, the most recent 
year for which information is available, defense costs 
represented 15.7% of the cost of medical malpractice claims. The 
figures are somewhat lower than the nationwide data. Information 
from the Insurance Services Office (ISO) shows that for claims 
arising in 1983; the incurred legal defense costs were 17.5% of 
total payments, and for claim arising in 1985 the incurred legal 


defense costs represented 18.4% of total payments. 730 
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` FIGURE 8 


AVERAGE LEGAL DEFENSE COSTS PER CLA 
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b. Plaintiff's Legal Fees 
In almost all medical malpractice cases, the plaintiffs' 


fee is on a contingency percentage basis; that is, the plaintiff 


pays no fee if he receives no recovery from the claim, and, when 
the plaintiff does receive a recovery, the fee is calculated as a 
percentage of the amount received from the defendant. The Survey 
of Florida Tort Lawyers (Plaintiffs) conducted by the Academic 
Task Force found that 91.2% of the responding lawyers used the 
contingency fee in a wajority of their cases; 231 this figure 
probably would be even greater if the question had addressed 
solely medical malpractice claims. 

The common assumption is that the most typical fee charged 
by plaintiffs’ lawyers is "one-third" of the recovery ,772 and the 
validity of this assumption is confirmed by the finding the 
Survey .of Florida (Plaintiffs) which shows that 33.3% is the 
median fee charged by plaintiffs' attorneys. The percentage is 
calculated after other expenses of the litigation have been 
deducted in most cases. The percentage of the fee often varies 
depending upon the complexity of the case and the stage of the 
case at which recovery is realized---the further the case 
progresses through the litigation process, the greater the 
percentage for the fee. The average (mean) fee charged by 
plaintiffs' attorneys in all cases, not just medical O 


cases, is presented below in Table 39. 
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TABLE 39 


MEAN CONTINGENCY FEES CHARGED (ON JANUARY 1, 1987) 
SHOWING PERCENTAGE OF RECOVERY CHARGED AS FEE 


Cases in Which 


Fees Normal Cases Defendant Admits Liability 
Before suit is filed 30.7% 30.0% 

“until answer filed or 

arbitration sought 32.2% 31.5% 

Until trial starts 36.7% 32.8% 

Through trial 38.3% 34.3% 

Extra for appeal. 10.6% 9.4% 


Amounts from 
$1-$2 million 28.5% 22.8% 


Amounts more than 
$2 million 20.8% 17.3% 


How does the amount paid to plaintiffs! attorneys compare 
with the amount paid to defense attorneys? In any one particular 
case, either the plaintiff's or the defense attorney may earn 
considerably more. For example, if little or no recovery is 
realized by the plaintiff, the defense attorney-~-paid on an 
hourly basis---will be compensated more highly than the 
plaintiff's attorney paid on a contingency basis. Conversely, if 
the claim is paid for a large amount---or for a moderate amount 
without significant dispute---the plaintiff's attorney is 
rewarded at a higher rate than the defense attorney. Frequently, 
if a claim is settled without the filing of a lawsuit, there will 
be no defense legal costs, but the plaintiffs' attorney still 


‘will receive his share of the proceeds. In some cases, claimants 
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will settle with the insurance carriers without even hiring an 
attorney and therefore there may be little or no attorneys' fees 
for either party. In other words, the aggregate amounts paid for 
plaintiffs' attorneys and defense attorneys may not be 
representative of a “typical” case. 

With these explanations in mind, a comparison can be made 
from countrywide data provided by the Insurance Services Office 
(150) of the amounts received by counsel for claims arising in 
1985. l as illustrated in Figure 10 on the next page, legal 
defense costs were 18.4% of the total incurred costs for medical 


malpractice claims, and estimated claimants' legal costs were 


slightly higher. 21.5%. 
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E ú FIGURE 10. 


INSURANCE COMPANY COSTS 
MEDICAL LIABILITY - 1985 (INCURRED) 


INSURANCE CO. 
EXPENSES 
17.021 


CLAIMANTS’ LEG 
COSTS (APPROX. 
21.541 


LEGAL DEFENSE 
COSTS 
18.351 


COMPENSATION FOR 
PLAINTIFF 
43,081 


SOURCE: Insurance Services Office, Inc. and Survey of Florida Tort Lawyer 
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Herskovits v. Group Health Co-op., 99 Wash.2d 609, 664 P.2d 
474 (1983) and cases cited therein; Roberson v. Counselman, 
686 P.2d 149 (Kan. 1984). 


See 3 F. HARPER, supra note 19, at 558-59; W. PROSSER, supra 
note 14, at 189-91. 


Canterbury v. Spence, 464 F.2d 772 (D.C. Cir. 1972); Cobbs 
v. Grant, 8 Cal.3d 229, 104 Cal.Rptr. 505, 502 P.2d 1 
(1972); Crain v. Allison, 443 A.2d 558 (D.C. App. 1982); 
Plutshack v. University of Minnesota Hospitals, 316 N.W.2d 1 
(Minn. 1982); and see 3 F. HARPER, supra note 19, at 562-64; 
P. DANZON, supra note 18, at 145. Ñ 


Cross v. Trapp, 294 S.E.2d 446 (W.Va. 1982); Sard v. Hardy, 
281 Md. 432, 379 A.2d 1014, 1023-24 (1982); and see 3 F. 
HARPER, supra note 19, at 562-66, 


See 4 F. HARPER, supra note 19, at 487 n.17; W. PROSSER, 
supra note 14, at 165-68. 


See W. PROSSER, supra note 14, at 167 n.26; P. DANZON, supra 
note 18, at 174-185 (1985). 


See 5 F. HARPER, supra note 19, at sec. 29.1-29.6; W. 


-PROSSER, supra note 14, at 1043-46. 


See 5 F. HARPER, supra note 19, at sec. 29.16; W. PROSSER, 
supra note 14, at sec. 133. 


See 4 F. HARPER, supra note 19, at 63 n.9; W. PROSSER, supra 
note 14, at sec. 71; Reuter, Toward a More Realistic and 


Consistent Use of Respondeat Superior in the Hospital, 29 
St. L. U. L. J. 601 (1985). 


See 5 F. HARPER, supra note 19, at sec. 29.17; W. PROSSER, 
supra note 14, at 1070. 


See 5 F. HARPER, supra note 19, at sec. 29.1; W. PROSSER, 
supra note 14, at 1044-46, 1052-53, 1055-56. 


See Darling v. Charleston Community Memorial Hospital, ‘33 
111.2d 326, 211 N.E.2d 253 (1965); Pedroza v. Bryant, 677 
P.2d 166 (Wash. 1984); Pearson v. Dumouchesi, 72 Wash.2d 73, 
431 P.2a 973 (1971); Johnson v. Misericordia Community 
Hospital, 99 Wis.2d 708, 301 N.W.2d 156 (1981); 4 F. HARPER, 
supra note 10, at 63 n. 9; Lisko, Hospital Liability Under 
Theories of Respondeat Superior and Corporate Negligence, 47 
U.M.K.C.L. Rev. 171 (1978); Note, Hospital Corporate 
Liability: An Effective Solution to Controlling Private 
Physician Incompetence, 32 RUTGERS L. REV. 342 (1979). 
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41 
42 
43 


44 


Day v: Mutual Insurance Co., 328 So.2d 560 (Fla. App. 2 
Dist. 1976). 


Stern v. Miller, 348 So.2d 303 (Fla. 1977). 


Id. 


(Held: infant whose head was cut off to save the mother 


Was not a "person"). 


Fassoulas v. Ramey, 450 So.2d 822, 823 (Fla. 1984), citing 
Public Health Trust v. Brown, 388 So.2d 1084, 1085 (Fla. 


App. 


3 Dist. 1980), Pet, denied, 399 So.2d 1140 (Fla. 1981). 


Fassoulas v. Ramey, supra, note 40, at 823. 


Forlaw v. Fitzer, 456 Só.2d 432 (Fla. 1984). 


Ia. 


8768.45 Medical negligence; standards of recovery. 


(1) In any action for recovery of damages based on the 
death or personal injury of any person in which it is 
alleged that such death or injury resulted from the 
negligence of a health care provider as defined in 
s.768.50(2)(b), the claimant shall have- the burden of- 
proving by the greater weight of evidence that the 
alleged actions of the health care provider represented 
a breach of the prevailing professional standard of 
care for that health care provider. The prevailing 
professional standard of care for a given health care 
provider shall be that level of care, skill, and 
treatment which, in light of all relevant surrounding 
circumstances, is recognized as acceptable and 
appropriate by reasonably prudent similar health care 
providers. 


(2) (a) If the health care provider whose negligence 
is claimed to. have created the cause of action is not 
certified by the appropriate American board as being a 
specialist, is not trained and experienced in a medical 
specialty, or does not hold himself out as a 
specialist, a "similar health care provider" is one 
who: 1. Is licensed by the appropriate regulatory 
agency of this state; ` 

2. Is trained and experienced in the same discipline 
or school of practice; and 

3. Practices in the same or similar medical 
community. (b) If the health care provider whose 
negligence is claimed to have created the cause of 
action is certified by the appropriate American board 
as a specialist, is trained and experienced in a 
medical ‘specialty, or holds himself out as a 
specialist, a "similar health care provider" is one 
who: 

1. Is trained and experienced in the same specialty; 
and 
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2. Is certified by the appropriate American board in 
the same specialty. 
However, if any health care provider described in this 
paragraph is providing treatment or diagnosis for a 
condition which is not 
within his specialty, a specialist trained in the 
treatment or diagnosis for that condition shall be 
considered a "similar health care provider." (c) The 
purpose of this subsection is to establish a relative 
standard of care for various categories and 
classifications of health care providers. Any health 
care provider may testify as an expert in any action if 
he: 

1. Is a similar health care provider pursuant to 
paragraph (a) or paragraph (b) or 

2. Is not a similar health care provider pursuant to 
paragraph (2}. or paragraph {bt} but, to. the satisfaction 
ef the court, possesses sufficient training, 
experience, and knowledge as a result of practice or 
teaching in the specialty of the defendant or practice 
or teaching in a related field of medicine, so as to be 
able to provide such expert testimony as to the 
prevailing professional standard of care in a given 
field of medicine. Such training, experience, or 
knowledge must be as a result of the active involvement 
in the practice or téaching of medicine within the 5- 
year period before the incident giving rise to the 
claim. 


(3) (a) If the injury is claimed to have resulted 
from the negligent affirmative medical intervention of 
the health care provider, the claimant must, in order 
to prove a breach.of the prevailing professional 
standard of care, show that the injury was not within 
the necessary or reasonably forseeable results of the 
surgical, medicinal, or diagnostic procedure 
constituting the medical intervention, if the 
intervention from which the injury is alleged to have 
resulted was carried out in accordance with the 
prevailing professional standard of care by a 
reasonably prudent similar health care provider. (b) 
The provisions of this subsection shall apply only when 
the medical intervention was undertaken with the 
informed consent of the patient in compliance with the 
provisions of s.768.46. 


(4) The existence of a medical injury shall not 
create any inference or presumption of negligence 
against a health care provider, and the claimant must 
maintain the burden of proving that an injury was 
proximately caused by a breach of the prevailing 
professional standard of care by the health care 
provider. However, the discovery of the presence of a 
foreign bedy, such as a sponge, clamp, forceps, 
surgical needle, or other paraphernalia commonly used 
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in surgical, examination, or diagnostic procedures, 
shall be prima facie evidence of negligence on the part 
of the health care provider. 


(5) The Legislature is cognizant of the changing 
trends and techniques for the delivery of health care 
in this state and the discretion that is inherent in 
the diagnosis, care, and treatment of patients by 
different health care providers. The failure of a 
health care provider to order, perform, or administer 
supplemental diagnostic tests shall not be actionable 
if the health care provider acted in good’ faith and 
with due regard for the prevailing professional 
standard of care. 8768.45 Fla. Stat. (1985), as 
amended. 


Fla. Stat. 8768.45(1) (19285). 
Fla. Stat. 8768.45(2) (1985). 
Fla. Stat. 8768.45(3) (1985). 
Fla. Stat. 8768.45(4) (1985). 
Foster v. Thornton, 125 Fla. 699, 170 So. 459 (1936). 


Visingardi v. Tirone, 193 So.2d 601 (Fla. 1966) (community 
standard) and Young v. Metro. Dade County, 201 So.2d 594 
(Fla. App. 3 Dist. 1967) (community standard). 


Schwab v. Tolley, 345 So.2d 747, 753 (Fla. App. 4 Dist. 
1977) ("cannot be held to more than the skill and diligence 
of the average practitioner in the same or similar 
community") and Couch v. Hutchinson, 135 So.2d 18 (Fla. App. 
2 Dist 1961). 


But see Marks v. Mandell, 477 So.2da 1036, 1039 (Fla. App. 
3 Dist.) holding there to be difference between the standard 


of care "in the United States" and the standard in Dade 
County. 


Fla. Stat. 8768.45(1) (1985). 
Fla. Stat. 8768.45(2)(a) (1985). l 4 
Fla. Stat. 8768.45(2)(b) (1985). 


Fla. Stat. $8768.45(1)(c) (1985). Mitchell v. Angulo, 416 
So.2d 910 (Fla. App. 5 Dist. 1982) (Board certified 
physician is "similar" to non-board certified physician in 
same field); Fetell v. Drexler, 422 So.2d 89 (Fla. App. 3 
Dist. 1982) (It is 

a question of fact as to whether a board certified surgeon 
can testify as to the standard of care of a board certified 
radiologist); Young v. Board of-Hosp. Directors of Lee 
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60 
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62 


County, (Board certified psychiatrist is not qualified to 
testify as to standard of care of a psychiatric nurse); 
Wright v.Schulte, 441 So.2d 660 (Fla. App. 2 Dist. 1983) (A 
physician need not be in the same specialty as the defendant 
to testify as to the standard of care, if otherwise 
qualified.}; Van Sickie v. Allstate Insurance Company, 503 
So.2d 1288 (Fla. App. 5 Dist. 1987) (An orthopedic surgeon 
is not necessarily an expert in chiropractic healing but may 
be qualified by training or experience to testify on some 
points); and Chenoweth v. Kemp, 396 So.2d 1122 (Fla. 1981) 
(neurosurgeons may be competent to testify as to positioning 
a patient on surgical table even though incompetent to 
testify as to the surgery itself.) 


Schwab v. Tolley, supra note 51, at 753, quoting the trial 
court's instruction. Schwab stated that this instruction 
"adequately covered" requested instructions on "two schools 
of thought" and "respectable minority" opinion. Id. at 753. 


See cases cited in note 56. 


Nesbitt v. Community Health of South Dade, 467 So.2d 711, 
715 (Fla. App. 3 Dist. (1985) ("Because what is usually done 
is merely some evidence of the standard of care, it is 
admissible for that limited purpose. Its admission, 
however, must be qualified by a cautionary instruction to 
the jury that the evidence does not by itself establish a 
standard of care"), and Marks v. Mandel, 477 So.2d 1036, 
2039: (Fla. App. 3 Dist. 1985) (Internal. manuals may be 
introduced as either "1) evidence’ of a general industry 
custom or standard; or 2) evidence that the defendant 
violated its own policy or an industry standard.") 


Atkins v. Humes, 110 So.2d 603 (Fla. 1959) (too tight cast 
on infant's arm caused a "pressure sore"); Montgomery v. 
Storey, 84 So.2d 34 (Fla. 1953) (premature infant's fingers 
burnt off in delivery room); Dohr v. Smith, 104 So.2d 29 
(Fla. 1956)(false teeth left in by anesthesiologist lodged 
in bronchus); and, Adams v. Sims, 330 So.2d 71 (Fla. App. 3 
Dist. 1976) (puncture in bladder during hysterectomy; 
defendant claimed to be a common risk.) 


Trotter v. Hewett, 163 So.2d 510, 511 (Fla. App. 3rd Dist. 
1964) and Perry v. Langstaff, 383 So.2d 1104 (Fla. App. 5 
Dist. 1980). 


Hine v. Fox, 89 So.2d 13, 15 (Fla. 1956) ("These holdings 
forbid the establishment of liability by inference alone 
under res ipsa loquitur, to the extent that the case depends 
on any claim of negligence of the doctor in his method and 
manner of treating the plaintiff"); Grubbs v. McShane, 193 
So. 208 (Fla. 1940) and Chenoweth v. Kemp, 396 So.2d 1122, 
1125 (Fla. 1981). 
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78 


79 


West Coast Hospital Assn' Webb, 52 So.2d 803, 804 (Fla. 
1951). Benigno v. Cypress Community Hospital, Inc., 386 


_ So.2d 1303, 1304 (Fla. App. 4 Dist. 1980, (plaintiff must 


prove: (1) the instrumentality was under the exclusive 
control of the defendant, (2) the accident is one that would 
not have occurred without negligence on the part of the one 
in control.") 


Anderson v. Gordon, 334 So.2d 107, 109 (Fla. App. 3 Dist. 
1976): Chenoweth v. Kemp, 396 So.2d 1122 (Fla. 1981). 


Fla. Stat. 8768.45(4) (1985). 


Borghese v. T.D. Bartley, M.D., 402 So.2d 475, 477 (Fla. 
App. 1 Dist. 1981). 


Id. at 477. 


Marrero v. Goldsmith, 486 So.2d 530 (Fla. 1986) accord. 
Troupe v. Evans, 366 So.2d 139 (Fla. App. Dist. 1979). 


Id. at 531. 
Smith v. Zeagler, 157 So. 328, 329 (Fla. 1934). 

Id. Beaches Hospital v. Lee, 384 So.2d 234, 236, 237 (Fla. 
App. 1 Dist. 1980), held that "the presence of the sponge 


does not shift the burden of proof to the doctor," but the 
Beaches Hospital analysis is plainly faulty. 


Id. at. 330. 
IG. at 237. 
Fla. Stat. 8768.48(4) (1985). 


Fleischman v. Perez, 491 So.2d 1191 (Fla. App. 3 Dist. 
1986). 


McCoy v. Hoffmeister, 435 So.2d 989 (Fla. App. 5 Dist. 1983) 
(summary judgment for physician reversed); accord, Bennett 
v. Riggs, 456 So.2d 958 (Fla. App. 2 Dist. 1984). 


Public Trust of Dade County v. Valcin, 507 So.2d 596. (Fla. 


Id. at 599. 


Id. at €00. 
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Troupe v. Evans, 366 So.2d 139 (Fla. App. -l Dist. 1979). 
(Defendants were physicians and a hospital), citing Davis v. 
Sobik's Shop, 351 So.2d 17 (Fla. 1977) (Plaintiff must be 
free of fault, all parties who could be at fault: must be 
joined, and injury not the kind that occurs without 
negligence.) 


Marrero v. Goldsmith, 486 So.2d 530 (Fla. 1986). 

Gooding v. University Hospital Building, 445 So.2d 1015, 
1018 (Fla. 1984); Fundament v. May, 445 So.2d 710 (Fla. 
App. 4. Dist. 1984). 

Id. at 1020, 1021, "We agree with the majority rule ... and 
hold that a plaintiff in a medical malpractice action must 
show more than a decreased chance of survival because of a 
more likely than not resulted from the defendant's 
negligence in order. to. establish a jury «question on 
proximate cause of the action." 

Beisel v. Lazenby, 444 So.2d 955 (Fla. 1984). 

Tappan v. Florida Medical Center, Inc., 488 So.2d 630 (Fla. 
App. 4. Dist. 1986); and Matthews v. Williford, 318 So.2d 
480, 481 (Fla. App. 2 Dist. 1975). 


859, 65, ch. 65-160 Laws of Florida, creating Fla. Stat. 
8768.80 (1986 Supp.). 


Robert P. Smith, Jr. v. Department of Commerce, 507 So.2d 
1080, 12 F.L.W. (Fla. 1987). 


Carson v. Maurer, 424 A.2d 825 (N.H. 1980). 


Jones v. State Board of Medicine, 555 P.2d 399 (Idaho 1976), 
cert. denied, 97 S.Ct. 2173 (1977). 


Arneson V. Olson, 270 N.W. 2d 125 (N.D. 1978). 


Duren v. Suburban Community Hospital, 482 N.E. 2d 1358, (Ohio 
C.P. 1985). : 


Pfost v. State, 713 P.2d 495 (Mont. 1985) (Cop on damages 
against government). g 


Waggoner v. Gibson, 647 F.Supp. 1102 (N.D. Tex. 1986). 
Boya v. Bulala, 647 F.2d 781 (W.D. Va. 1986). 


Fein v. Permanente Medical Group, 695 P.2d 665 (Cal.1985), 
cert. denied 106 S.Ct. 214 (1985). 


Johnson v. St. Vincent Hosp. Inc., 404 N.E. 2d 585 (Ind. 
1980). 
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110 


Sibley v. Board of Supervisors of LSU, 462 So.2d 149 (La. 
1985),but see, 477 So.2d 1094 (La. 1985). 


Curry Y. Cape Canaveral Hospital, 426-So.2d 64 (Fla. App. 5 
Dist. 1983), citing Mercury Motors Express, Inc. v. Smith, 
393 So.2d 545 (Fla. 1981), one of the primary modern Florida 
punitive damages decisions. 


312, ch. 85-175 Laws of Florida, adding Fla. Stat. 8768.495 
(1985). The statute permits liberal discovery to ascertain 
the needed evidence and also permits amendment of the 
pleadings to add punitive damages claims. 


S51, ch. 86-160 Laws of Florida, redesignating the prior 
section as Fla. Stat. 8768.52 (1986 Supp.). 


852, 65, ch. 86-160 Laws of Florida, adding Fla. Stat. s 
768.73 (1986 Supp.). The statute also awards 40% of the 
punitive recovery to the plaintiff and 60% to designated 
public trust funds. Fla. Stat. 8768.73(2) (1986 Supp.). 


Finley P. Smith v. Schectman, 132 So.2d 460 (Fla. App. 2 
Dist. 1961) (Health insurance payments not admissible), Tampa 
Sand and Materials Co. v. Johnson, 103 So.2d 250 (Fla. App. 
2 Dist. 1958) (Worker's compensation benefits not 
admissible), and Paradis v. Thomas, 150 So.2d 457 (Fla. 
1963) (armed services hospital benefits not admissible). 


Pinillos v. Cedors of Lebanon Hospital Corp., 403 So.2d 514, 
370 (Fla. 1981), Sandherb, dissenting. 


Florida Physician's Insurance Reciprocal v. Stanley, 452 
So.2d 514, 516 (Fla. 1984), citing Peterson v. Lou Bachrodt 
Chevrolet Col, 392 N.E. 2d 1, 5 (Ill. 1979). 


Paradis v. Thomas, 150 So.2d 457 (Fla. App. 2 Dist. 1963). 
Stanley v. U.S. Fidelity & Guar. Co., 425 So.2d 608, 609 
(Fla. App. 1 Dist. 1982) (Gathering cases), reversed on 


other grounds, Fla. Physician's Ins. Reciprocal v. Stanley, 
452 So.2d 514 (Fla. 1984). 


Id. ; 


Fla. Physicians Ins. Reciprocal v. Stanley, 452 So.2d 514 
(Fla. 1984). 


Id., at 515. 
Id. "The jury, remains free to find that the publicly 


available services do not meet the piaintifis future 
needs." 
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$11, Ch. 76-260, Laws of Florida adding 8768.50 Fla. Stat. 
(1985). y 


Fla. Stat. 8768.50 (1) (1985). Payments for which a 
subrogation right exists were not deductable from the award. 


Pinillos v. Cedars of Lebanon Hospital Corp., 403 So.2d 365 
(Fla. 1981). 


£68, Ch. 86-160, Laws of Florida. 
855, ch. 86-160, Laws of Florida, adding Fla. Stat 8768.76. 
Fla. Stat. $627.7372 (1986 Supp.). 


Fla. Stat. 38768.76(1) (1986 Supp.). Sources that may be 
subrogated are not subtracted. 


Fla. Stat. 8768.76{2) (a) (1986 Supp-)- The statute 
expressly excludes Medicaid and Florida Department of Health 
and Rehabilitative Services benefits from the definition. 
(2) (b) Fla. Stat. 8768.76 (1986 Supp.). 


815, Chap. 75-9 Laws of Florida, which has been amended 
numerous times. 


Fla. Stat. 8708.54(2)(a) (1981). 


qd. 


Florida Patient's Comp. Fund v. Von Stetina, 474 So.2d 783, 
788 (Fla. 1985). 


Fla. Stat. 8768.54(2)(£) (1985). 

Fla. Stat. £768.54(2)(b) (1985) (Under this section, the 
Fund was also exempted from punitive damages awarded against 
a health provider. 

Id. 

Fla. Stat. 8768.54(2) (b) (1981). 

Fla. Stat. 8768.54(3) (1981). 


Fla. Stat. $788.54(2)(f) (1985). The per claim threshold is 


“scheduled to increase to $200,000 per claim on January, 1987 


and is scheduled to increase to $250,000 claim on January 1, 
1990. , 


Fla. Stat. 8768.54(2)(b) (1985). 


id. 
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Dept: ‘of Ins. v. Southeast Volusia Hosp. Dist., 438 So.24 


815, 821 9Fla. 1983). 


Florida Patient's Comp. Fund v. Von Stetina, 474 So.2d 783 
(Fla. 1985). The Court left open thé question of the 
constitutionality of immunizing a physician if the Fund were 
unable to pay. 474 So.2d at 789. 


Dept. of Ins. v. Southeast Volusia Hosp. Dist., 438 So.2d 
815 (Fla. 1985). : 


Pursuant to section 809 (2nd), Chap. 82-243, Laws of 
Florida. 


See note to Fla. Stat. 8768.54 (1985). 


Schloendorff v. Society of New York Hospital, 211 N.Y., 125, 
105 N.E. 92, -93 (1914), cited. in Chambers v. Nottebaum, 96 
So. 2d 716 (Fla. App. 3d Dist. 1957). 


Chambers Y. Nottebaum, 96 So. 2d 716 (Fla. App. 3d Dist. 
1957) (Physician administered spinal anesthesia against 
specific instrucitons not to do so). 


But. see, Brown v. Wood, 202 So. 2@ 125- (Fla. App. 2nd DCA 
1967) (Holding that a plaintiff might plead either battery 
or negligence, Citing a national trend of decisions); 


O'Grady v. Wickham, 213 So. 2d 321, 327 (Fla. App. 4th Dist. 


1968) (Holding that a pleading sounding in battery may be 
of Timitation where ‘the - complaint: "alleged Ca] wrongful and 
negligent act of the perpetrator in doing Something which 
under the circumstances should not have been done, or in 
omitting to do that which should have been done.") 


Ditlow Y. Kaplan, 181 So. 2d 226, 228 (Fla. App. 3rd Dist. 


1966); Thomas v. Berrios,” 348 So. 2d 905, 907 (Fla. App. 2nd 


Dist. 1977) (Negligent failure to give: “ithe patient adequate 
information to make an informed decision gave rise to a 
negligence cause of action in these cases.) ©. 


Thomas v. Berrios,’ 348 So. 24 905; 908 (Fla. App: 2na Dist. 
1977) (The obligation is to inform of "material risks" and 
the extent of ‘information depends upon "particular 
circumstances”) ; Ditlow v. Kaplan, 181 So. 2d 226, 228 (Fla. 
APP. 3rd Dist. 1966) (he "standard to: be * Applied is 


under same or similar ataca Hae pelea must 
adequately inform the patient about the dangers to be 
anticipated as a result.of the operation..."); Wales v. 
Barnes, 278 So. 2d 601 (Fla. 1973) (Plaintiff must prove the 
standard of care owed by defendant to plaintiff): Compare, 
Atkins v. Humes, 110 So. 2d 663 (Fla. 1959) (Expert 
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143 


testimony is not needed in certain classes of cases 
involving negligent performance of acts not. involving 
professional discretion). 


(3) No recovery shall be allowed in any court in this state 
against any physician licensed under ch. 458, osteopath 
licensed under ch. 459, chiropractor licensed under ch. 460, 
podiatrist licensed under ch. 461, or dentist licensed under 
ch. 466 in an action brought for treating, examining, or 
operating on a patient without his informed consent when: 


(a) a; The action of the physician, osteopath, 
chiropractor, podiatrist, or dentist in obtaining the 
consent of the patient or another person authorized to give 
consent for the patient was in accordance with an accepted 
standard of medical practice among members of the medical 
profession with similar training and experience in the same 
or similar medical community; and 


2. A reasonable individual, from the information provided 
by the physician, osteopath, chiropractor, podiatrist, or 
dentist, under the circumstances, would have a general 
understanding of the procedure, the medically acceptable 
alternative procedures or treatments, and the substantial 
risks and hazards inherent in the proposed treatment or 
procedures, which are recognized among other physicians, 
osteopaths, chiropractors, podiatrists, or dentists in the 
same or similar community who perform similar treatments or 
procedures; or ; 


(b) The patient would reasonably, under all the 
surrounding circumstances, have undergone such treatment or 
procedure had he been advised by the physician, osteopath, 
chiropractor, podiatrist, or dentist in accordance with the 
provisions of paragraph (a). É 


(4) (a) A consent which is evidenced in writing and meets 
the requirements of subsection of subsection (3) shall, if 
validly signed by the patient or another authorized person, 
be conclusively presumed to be a valid consent. This 
presumption may be rebutted if there was fraudulent 
misrepresentation of a material fact in obtaining the 
signature. 


(b) A valid signature is one which is given by a 
person who under all the surrounding circumstances is 
mentally and. physically competent to give consent. (Fla. 


Stat. 8768.46, 1983), added by 811, ch. 75-9, Laws of Florida 


(1975).. 
Fla. Stat. 8768.46(4) (a). 

Cunningham v. Parikh, 472 So.2d 746 (Fla. App. 5th Dist., 
1985). 
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154 


821, ch. 85-175, Laws of Florida (1985). 
Parixh v. Cunningham, 493 So. 2d 999 (Fla. 1986). 


Meretsky v. Ellenby, 370 So. 2d 1222 (Fla. App. 3rd Dist. 
1979) (Plastic surgeon cut off tip of plaintiff's nose 
against consent); Vomacka v. Hervey 382 So. 2d 41 (Fla. App. 
2nd Dist. 1979) (dictum; battery case falls outside the 
statute); Rudnick v. Nahmad, 441 So. 2d 164. (Fla. App. 3rd 
Dist. 1983) (Concurring opinion; total absence of consent is 
battery). These cases establish that a plaintiff may 
maintain an action in battery as to an act done in absence 
of or against consent, despite the enactment of the statute, 
and need not adduce expert testimony to prove it. 


Vomack v. Hervey, 382 20. 2d 41 (Fla. App. 2, 1979); Rítz v. 
Fla. Parents' Compensation Fund, 436 So. 2d .987 (Fla. App. 
Sth Dist. 1983), review denied, 450 So. 2d 488 (Fla. 1984) 
(Plaintiff has burden of proof on standard of care and risks 
that he ought to have been informed of); Parikh v. 
Cunningham, 493 So. 2d 999 (Fla. 1986) (Plaintiff must 
establish standard of care with expert testimony). 


Dandashi v. Fine, 397 So.2d 442 (Fla. App. 3rd Dist. 1981) 
and Valcin v. Public Health Trust of Dade County, 473 So.2d 
1297, 1301 (Fla. App. 3 Dist. 1984) ("testimony that she vas 
assured of the absolute effectiveness of the sterilization" 
could vitiate consent), reversed on other grounds, Public 
Health Trust of Dade County v. Calcin, 507 So.2d 596 (Fla. 
1987). 


Vilord v. Jenkins, 226 So.2d 245 (Fla. App. 2 Dist. 1969) 
(warranty that sterilization procedure would prevent future 
pregnancy). 


£10, ch. 75-9 Laws of Florida. 
Fla. Stat. 2725.01 - (1985). 


Valcin v. Public Health Trust of Dade County, -473 So.2d 1297 
(Fla. App. 3 Dist. 1984), reversed on other grounds, Public 
Health Trust of Dade County v. Valcin, 507 So.2d 596 (Fla. 
1987). \ 
General Hospital of Greater Miami, Inc. v. Gager, 160 So.2d 
749 (Fla. App. 3 Dist. 1964), Musachia v. Rosman, 190 So.2d 
47 (Fla. App. 3 Dist. 1966); and Rice v. Clement, 184 So.2d 
674 (Fla. App. 4 Dist. 1966). 
+ 

Norman v. Mandarin Emergency Care Center, 490 So.2d 76, 78 
(Fla. App. 1 Dist. 1986). 
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169 


Rice v. Clement,supra note 153; Florida Patient's Comp. Fund 
v. Tillman, 4870 So.2d 1032 (Fla. 1986) (Also, a physician 
who withdraws the defense for tactical reasons before the 
jury retires may not reclaim it after the jury determines 
that the plaintiff was negligent.) 


General Hospital of Greater Miami, Inc. v. Gager, supra note 
153 (jury question). But the issue may be withdrawn 
from the jury when no evidence of contributory negligence is 
adduced. Borenstein v. Raskin, 401 So.2d 884 (Fla. App. 3 
Dist. 1981). 


Mathews v. Williford, 318 So.2d 480 (Fla. App. 2 Dist. 
1975), Piper v. Moore, 410 So.2d 646 (Fla. App. 3 Dist. 
1982), and Whitehead v. Linkous, 404 So.2d 377 (Fla. App. 1 
Dist. 1981). 


Norman v. Mandarin Emergency Care Center, supra note 154, at 
78 ("...public policy dictates that a patient does not have 
an obligation or duty to determine whether an injury is 
being properly treated.”), and Mack v. Garcia, 433 So.2d 17 
(Fla. App. 4 Dist. 1983), rev. den., 440 So.2d 352, Appeal 
after remand, 453 So.2d 465, 


Hoffman v. Jones, 280 So.2d 493 (Fla. 1973). 

Id. 

820, ch. 85-175, Laws of Florida, creating Fla. Stat. 8 
768.59 (1985). i ` 

868, ch. 86-160, Laws of Florida. 


s60, 65, ch. 86-160, Laws of Florida, creating aFlia. Stat. 
768.81 (1986 Supp.). 


Fla. Stat. 8768.81(2) (1986 Supp.). 


Fla. Stat. 8768.81(3) (1986 Supp.). Liability remains 
joint and several for awards of total amount-not in excess 
of $25,000. 8768.81(5) (1986 Supp.). 


81, 2, ch. 65-313, Laws of Florida. 


"Outside of a hospital, doctor's office, or other place 
having proper medical equipments." Fla. Stat. 8768.13(2) (a) 


(1985). 


The statute remains to be authoritatively construed. See 
Gillanza v. Sands, 316 So.2d 77 (Fla. App. 4 Dist. 1975) and 
Botte v, Pomeroy, 438 So.2d 4 Dist. 1983). 


862, ch. 86-160, adding Fla. Stat. 8768.13(2)(b) (1986 
Supp.) . 
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Nichalson v. Good Samaritan Hospital, 199 So. 344 (Fla. 
1940). 3 


Smith v. Duval County Welfare Board, 118 So. 2d 98 (Fla. 
App. 1 Dist. 1960). 


Suwannee County Hospital Corp. v. Golden, 56 So. 2d 911 
(Fla. 1952). ; 


Fla. Stat. 8768.28 (1985). This statute waived sovereign 
immunity of the state for limited purposes in 1974 and 
extended the waiver to other agencies and political 
subdivisions in 1975. Circuit Court v. Dept. of Nat. 
Resources, 339 So. 2d 1113, 1115 (Fla. 1976). 


City of Miami v. Brooks, 70 So. 2d 306 (Fla. 1954), cited in 
Dade County v. Ferro, 384 So. 2d 1283, 1284 (Fla. 1980). 
Vilord v. Jenkins , 226 So. 2d 245 (Fla. App. 2 Dist. 1969) 
(applied to medical malpractice action). 


Sl, ch. 71-254, Laws of Florida (1971), amending 895.11(6) 
Fla. Stat. 


87, ch. 74-382 "Laws of Florida: (1974), amending and 
renumbering £95:11:(4) (a). ` 


87, ch. 75-9, Laws of Florida (1975). 


id. 

Fla. Stat. 895.11(4) (b), (1986 Supp.). 

Nardone v. Reynolds, 333 So.2d 25, 39 (Fla. 1976). 
Cates v. Grahan, 451 So.2d 475 (Fla. 1975). 
Nardone v. Reynolds, 333 So.2d 25, 39 (Fla. 1976). 
Id. 

Id. at 40.. 5 
Fla. Const. art. 1, 421. 

Bould v. J.A. Jones, 357 So.2d 401 (Pla. 1978). 
Cates v. Graham, 451 So. 2d 475, 477 (Fla. 1975). 
Overland Construction Co. v.. Simons, 369 So. 2d 874 (Fla. 
1908), applied by Barrilla v. Allis Chalmers Manufacturing 
Company, 392 So. 2d 874 (Fla. 1980), Overland and Battilla 
were "receded": Fróm by Pullum v. Cincinnati, Inc., 476 So. 


2d 657 (Fla. 1985), which upheld the twelve year repose 
period as an absolute bar. ` 
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Phelan v. Hauft, 471 So. 2d 648 (Fla. 3d. DCA 1985), 
appeal dismissed, 488 So. 2d 531 (Fla. ' 1986), holding the 
statute invalid; Carr v. Broward County, 505 So. 2d (Fla. 
4th DCA 1987), upholding the statute. 


Dade County v. Ferro, 384 So.2d 1283 (Fla. App. 5 Dist. 
1980) :see also Hellinger v. Pike, 503 So.2d 905 (Fla. App. 5 
Dist. 1986). 


£5, 6 ch. 75-9 Laws of Florida. 

Fla. stat. 8768.44(1) (a) (1976 Supp.). 

Carter v. Sparkman, 335 So.2d 802 (Fla. 1976). 
Aldana v. Holub, 381 So.2d 231 (Fla. 1983). 

8 15, ch. 83 - 214 Laws of Florida. 

814, ch. 85-175 Laws of Florida. 

Fla. Stat. 8768.57 (3)(a) (1985). 

Id. 

812, ch. 85-175 Laws of Florida. 

Fla. Stat. 8768.495 (1) (1985). 

$19, ch. 85-175 Laws of Florida. 

Fla. Stat. 8768.58 (1). 

515, 49, ch. 85-175 Laws of Florida. 

Fla. Stat. 8768.575 (1985). 

$16, ch. 85-175 Laws of Florida. 

Fla. Stat. 4768.585 (1985). - 
$68, ch. 86-160" Laws of Plorida. 


Fla. Stat. 8768.79 (1986 Supp.), added by 858, ch. 86-160 
Laws of Florida. ` 


‘Florida Patient's Compensation Fund v. Rowe, 472 So.2d 1145, 


1148 (Fla. 1985). 


Sl, 3, ch. 80-67 Laws of Florida, creating Fla. Stat. 
8768.56 (1981), later renumbered Fla. Stat. 8768.595 (1985). 


Florida Patient's Compensation Fund v. Rowe, supra note 209, 
at 1145, 
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Repealed 43, ch. 85-175 Laws of Florida. 


817, ch. 85-175 Laws of Florida, creating Fla. Stat. 
8768.595 (1985). 


Fla. Stat 8768.595 (1) (1985). 

Fla. Stat. 8768.595 (1985). 

See Robinson, supra note 15, at 17-18. 

Id. at 11-16; and see P. DANZON, supra note 18, at 58-83. 
See . P. DANZON, supra note 18, at 89-96, 103-107. 

See Robinson, supra note 15, at 17-18. 

P. DANZON, Supra note 18, at 76-77. 

See Robinson, supra note 15, at 17-18. 

See P. DANZON, supra note 18, at 72-75. 

See Robinson, supra note 15, at 17-18. 


The professional staff of the Academic Task Force developed 
two survey instruments to measure the attitudes and 
normative. practices of Florida tort lawyers. One instrument 
was targeted at plaintiff attorneys and the second at 
defense attorneys. The plaintiff survey contained 173 
multiple choice/completion items and the defense instrument 
contained 141 multiple choice /completion items. 

The instruments were designed by Associate Director 
Gifford: and subsequently reviewed by Executive Director 
Hawkins, Professors Little, Nye and Blair and social 
psychologist consultant Dr. Cary Mills. Both instruments 
were also reviewed by Raiford Taylor, Executive Director of 
the Florida Bar. The plaintiff attorney survey was 
specifically reviewed by Steve Masterson, Executive Director 
of the Florida Academy of trial lawyers. .The défense 
attorney survey was reviewed by James Dixon, President of 
the Florida Defense Lawyers! Association. 7 

A total sample of 1500 Florida tort attorneys was 
randomly selected: 750 plaintiff attorneys were drawn from 
the membership of the Florida Academy of Trial Lawyers, and 
750 defense attorneys were drawn from the membership of the 


‘Florida Defense Lawyers’ Association. Both surveys were 


mailed out in February 1987. The overall response rate was 
43%. (31% for plaintiff attorneys and 55% for defense 
attorneys). An item analysis was conducted across ail 
respondents for each instrument employing Lotus 1-2-3. 


The Florida Bar,. Results of the 1986 Annual Survey of 
Florida Bar Members: Economics .£ Law Office Management 


(August 1986) (J. Mangeldorf, Research Associate). 


216 


sy 


a on 


226 


227 


228 
229 


230 


231 


232 


T. TROXEL & C. BRESTIN, PROPERTY-LIABILITY INSURANCE 
ACCOUNTING AND FINANCE, 128 (1983). i: 


TEXAS STATE BOARD OF INSURANCE, TEXAS LIABILITY INSURANCE 
CLOSED CLAIM SURVEY, 101 (February 1987). 


Medical Malpractice Closed Claims Survey. 


Id. 


Insurance Services Office, Calender Year 1987 Expense 
Provisions-""-Medical Professional Liability, Technical 


Services TS-PR-B6-9 (December 1, 1986). 


Survey of Florida Tort Lawyers, see supra note 224. 


J. KAHALIK £ N. PACE, COSTS AND COMPENSATION PAID IN 
TORT LITIGATION, 45-63 (1986). 
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C. Other Factors That May Influence Medical Malpractice 
Claims and Litigation Frequency 


Earlier sections of this report have examined factors within 


the insurance and legal systems that may have contributed to 


_Medical malpractice liability insurance problems. This section 


will examine other factors, including the frequency of medical 


injuries, demographic changes, and cultural and attitudinal 


changes. 


The increased frequency of medical malpractice claims in the 
state of Florida may be the result of several different factors. 
First, the statewide total of the number of injuries caused by 
actual medical malpractice may be increasing. Any increase in 
the aggregate number of medical injuries in Florida likely 
results from the greater number of contacts between physicians 
and patients as the number of Florida residents and physicians 
both increase, and does not imply any increase in the frequency 
of medical maloccurences per physician. Second, a higher 
percentage of those injured by actual medical malpractice. may be 
filing claims. And third, a higher number of non-meritorious 
claims may be filed---that is, claimants may be making claims for 
compensation even when the objective facts do not suggest that 
the physician or other medical-care provider has violated the 
applicable standard of care. These last two factors probably 
cannot be isolated and separately analyzed. If there is evidence 
of a greater propensity to file medical malpractice claims, it is 


difficult or impossible to know whether this results in a higher 
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percentage of meritorious claims being filed or a greater 
proportion of non-meritorious complaints. 
1. Frequency of Medical Injuries 

Any discussion of the frequency of medical malpractice claims 
should begin with the frequency of medical A onion 
arguably are the result of a violation of the standard of care by 
the physician. Evidence suggests that the number of medical 
malpractice claims filed constitutes a relatively small 
percentage of the injuries resulting from medical maloccurrences. 
For example, Dr. Patricía Danzon reports on a study completed for 
the California Medical Association that showed that for every 
126 patients admitted to California hospitals, one patient 
received an jatrogenic injury---that is, an injury caused by 


medical care.+ 


Danzen concludes that only one in ten of the 
neqligently injured patients filed a claim against his physician 
and that only half of those filing claims eventually were 


compensated. 


Even the Survey of Florida Physicians conducted by the 
research team of the Academic Task Force confirms the conclusion 
that. most incidents of actionable negligence by physicians do not 
result in the filing of a medical malpractice claim.* -The 599 
' physicians responding to the survey questionairre, indicated that 
they believed that only 32.7% of actual medical malpractice 
results in the filing of a claim against the physician. on the 
other hand, the physicians believed that 89.9% of the claims that 


were filed were not meritorious, 
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Dr. Patricia Danzon of the University of Pennsylvania has 
completed the leading empirical studies of changes in malpractice 
claims rates.’ Danzon . found that the increasing numbers of 
medical malpractice claims are caused, in part, by changes in 
medical services, as distinguished from changes in the legal 
environment.“ According to Danzon, the PA of medical 
maloccurrences increased during the past two decades as a result 
of the increased use of medical services following the 
introduction of Medicare and the simultaneous growth of private 
health insurance. According to Danzon, any increase of 100 
physicians per capita adds an additional 3.6 malpractice claims 


per capita. 
2. Demographic Changes 


Danzon also finds that claims frequency and severity are 
unrelated to the percent of the population over 65 years of age.> 
Although persons over the age of 65 are twice as likely to be 
hospitalized as those under the age of 65, Danzon finds there is 
an offsetting greater reluctance among those over the age of 65 


to file a claim in the case of an actionable injury. 


Contrary to popular public perception, Danzon concludes that 
the number of lawyers per capita does not affect medical 
malpractice claims rates. She also examines the often 
articulated hypothesis that increasing medical malpractice claims 
rates resulted from the enactment of automobile no-fault laws. 
Some speculate that attorneys who formerly engaged in automobile 


practice began filing an increasing number of medical malpractice 
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claims following the enactment of no-fault legislation. Danzon 
concludes that the empirical evidence suggests that there is no 
correlation between the enactment of no~fault statutes and 


increases in medical malpractice claims rates. 


Danzon found that the most significant and powerful 
predictor of claim frequency and severity is the extent of 
urbanization, that is, the percentage of the population Living in 
communities where the population exceeds 25,000.7 This 
correlation is significant even after controlling for higher 
physician and lawyer density in urban areas and for the more pro~ 
plaintiff malpractice legal decisions in urbanized states. When 
Danzon sought to isolate which characteristics of urban society 
correlated with higher claims frequency and severity, she found 
that higher awards by urban courts were one factor contributing 
to higher PS of claims. She also determined that more 
complex medical facilities, higher per capita income, and higher 
welfare and unemployment rates were not signficiantly correlated 
with malpractice claims rates. As previously discussed, the 
other factor that Danzon found to be significantly correlated 
with malpráctice frequency and severity was Judicial acceptance 
of certain pro-plaintiff legal doctrines relating to medical 


malpractice. 8 


3. Cultural and Attitudinal Changes 


The research team of the “Academic Task Force sought the 
opinions of plaintiffs' and defense attorneys practicing 


regularly in the tort system as to why litigation rates generally 
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(not just those relating to medical malpractice) in Florida are 
increasing. Table 40 indentifies the percentage of responding 
attorneys that identified the listed factor as contributing 
substantially to the increased likelihood that people will 


exercise their legal rights: 


TABLE 40 

Reason for Increased % of All Attorneys Plaintiffs’ Defense 

Litigation identifying Reason Attorneys Attorney 
Greater knowledge sf legal rights 83.4% 91.2% 78 
Greater access to attorneys 87.7% 83.3% 90. 
More impersonal relationships between 75.6% 76.4% 75. 
claimants and potential defendants 
such as doctors or manufacturers 
Greater belief that society should aid 51.9% 47.1% 55, 
individuals disadvantaged by accidents 
Greater awareness that damage awards 
usually are paid by insurance 
companies 70.0% 48.3% 83. 


Each of these factors does appear to play a substantial role 
in increased litigation rates. Greater knowledge of legal rights 
results both from an serail; increase a sophistication about 
wordly affairs, and from an increased media focus upon the legal 
braten and upon recovery for personal injuries. Increased access 
to lawyers results in part from advertising. Word of mouth 
referrals also play a large” role in the increase in the 
litigation rate as more people who have had contacts with lawyers 


encourage Others to seek legal alternatives. 


Paralleling Danzon's finding that urbanization is directly 


related to claims frequency is the suggestion that impersonal 
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relationships between claimants and potential defendants 
contribute to the increase in litigation. One specific example 
Seu Th the medical malpractice area, where the breakdown in 
doctor/patient communication is attributable in part to an 
jnerease in specialization. Family physicians who have ongoing 
relationships with their patients are less likely to be sued than 
specialists whose relationships with patients are short term and 


impersonal. 


Seventy percent of the attorneys responding to the Survey of 
Florida Tort Lawyers conducted by the staff of the Academic Task 
Fotce indicated that they believed that the increased awareness 
that damage awards usually “are paid by insurance companiés 
contributed substantially to the: inerease in litigation rates. 
Other commentators have suggested that the awareness of both 
jnāgės and juries that insurance companies are able to spread the 
costs of damage awards among their numerous periciales makes 
them "deep pocket" defendanës who should. pay when tragically 


injured plaihtiffs seek -redress.? 


Arguably. this philosophy 
affécts not only the principals of the legal system, but also 
injured parties deciding whether to file claims. The survey 

results suggest that at least sóme plaintiffs are influenceā when 
they realize that the defendant "will not have to pay anyway, the 


insúrancé will" 


Other, more subtle attitudinal changes, which are difficult 
to measure or prove empirically, may influence liigation rates. 
People today may be less willing to attribute tragedy to fate, to 


the Supernatural, or. to chance. With.a more scientifically 
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oriented culture comes a greater emphasis on cause and effect, 
and a stronger belief that if a human being participated in an 
activity which resulted in an injury that such human action was a 
preventable "cause" of the injury. Nowhere can this cultural 
trend be better observed than in the increased litigation against 
obstetricians. Fifty years ago, society regarded the death of a 
newborn or the mother as an inherent risk of childbirth. Today, 
anything other than a normal birth is considered to be an 
aberration which must have a preventable cause; increasingly this 
Cauze is adjudged to be the malpractice of the attending 
physician. When the attitude that tragedies will not, or should 
not, happen is combined with a pervasive belief in controllable 
cause and effect relationships, it becomes more likely that any 
human actor identified with the tragedy will be seen as a 


potential defendant. 


The importance of these attitudinal changes was A 
by the results of the Survey of Florida Physicians conducted by 
the Academic Task Force. The physicians responaing to the 
questionnaire rated the importance of a list of factors in 
contributing to the increase in medical malpractice claims on a 
scale of 1 to 5, with a score of "1" representing the 
respondent's belief that the factor had "no effect," a score of 3 
indicating that the factor "contributed somewhat," and a score of 
5 suggesting that the identified factor "strongly contributed" to 
increased malpractice claims, These possible explanations for 


increased medical malpractice claims are listed below in their 


order of importance according to the responding physicians. The 
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number listed next to each factor is thé average importance 
attached to that factor by the physicians on the basis of the 1 


to 5 scale previously described. 


TABLE 41 
REASONS FOR INCREASE IN MEDICAL MALPRACTICE CLAIMS 


SURVEY OF FLORIDA PHYSICIANS 


Reason Mean score 
Increased societal litigiousness F 4.67 
Publicity given large verdicts 4.55 


Unreasonable societal expectations toward physicians 4.34 


Too many lawyers 4.32 
Frivolous suits 4.16 
Deterioration of doctor/patient relationship ` 4.05 
Insurance companies settling defensible claims 3.90 
A few physicians responsible for many claims : 3.90 
Impaired physicians (substance abuse) 2.34 
Inadequate self-regulation by medical profession 2.31 
More medical negligence 21.52 


Source:. Survey of Florida Physicians 


The most ¡important reasons for increased medical claims 
identified by the responding Physicians, as shown above, ‘are 
changes in societal attitudes toward litigation and physicians. 
The number of lawyers and of frivolous lawsuits also are 
identified as substantial contributing factors. The responding 
physicians believed that "a few physicians responsible for many 


claims" contributed somewhat to the malpractice situation. They 
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rejected, however, the suggestion that more medical negligence or 
inadequate self-regulation of the medical profession were 


substantial contributing factors. 


Based upon all available evidence, the Academic Task Force 
believes that both greater numbers of medical maloccurrences and 
a substantially greater probability that a patient will make a 
claim if injured contribute to increased medical malpractice 


claims, but that the second factor is the more important of the 


two. 
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D. Regulation of The Medical Profession Through Means 
Other Than the Tort System 


Earlier sections of this report have noted that increased 
numbers of medical injuries may have’ contributed to increased 
claims and litigation frequency, that only a small fraction of 
those injuries caused by medical malpractice result in clains, 
and that standard malpractice liability insurance has not used 
experience rating to provide market incentives for reducing 
medical injuries. These findings lead to further questions about 
the adequacy of other means {outside of the tort and insurance 
systems) to deter the incidence of medical malpractice. Several 
institutions monitor the quality of medical practice, including 
peer review for admission te or exclusion from hospital 
privileges, peer review by county medical societies, and 


regulation by the Deparment of Professional Regulation. 


This section will discuss the regulatory activities of the 
Department of Professional Regulation, which is responsible for 
overseeing the conduct and performance of physicians in Florida.+ 


Regulation by the Department may serve as a non-market incentive, 


` for deterring malpractice losses, because violation of acceptable 


standards of professional care may lead to disciplinary actions 


such as license revocation, suspension or some milder form of 


action. 


The Florida Department of Professional Regulation is charged 
with responsibility for professional licensing and discipline.? 
Statutory guidelines regulate the licensing provisions for health 


care providers,? and the Deparment has broad authorization to 


promulgate such rules as are necessary to carry out its 
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4 The Board of Medicine, a unit within the 


5 


responsibilities. 


Deparment of Professional Regulation” is composed of 13 members 


6 


appointed by the Governor and confirmed by the Senate. Ten of 


the Board members are licensed physicians and three are lay 
members.” 

The department initiates an investigation of a health care 
provider under any of the following circumstances: (1) the 
filing of a legally sufficient complaint by anyone (including a 
patient); (2) in statutorily authorized situations described 
below; or (3) when there is reasonable cause to believe that the 
licensee has violated a Florida statute or a department rule. 
The board has explicit statutory authorization to disciple health 
care providers for a variety of reasons, including criminal 
conviction, deceptive advertising, filing false reports to the 
department, inadequate record keeping, abuse in the prescription 
of controlled substances, and professional incompetence.? In 
1985, additional Florida legislation mandated review of all 
physicians with three or more paid claims greater than $10,000 
within a five year period.?° 

After an internal department investigation, a reper’ ‘is 
forwarded to the probably cause panel of the Board of Medicine.*l 


If probable cause is found the. department institutes formal 


complaint proceedings or refers ‘the finding of the probable cause 


< panel to the full board for review.12 Formal hearings proceed 
before a hearing officer of the Department of Administration?3 
14 


and any final order issues from the Board of Medicine, 


Immunity from civil liability is provided to any compainant or 
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be 


Set 


witness in these proceedings .25 


The Board of Medicine adopts 
disciplinary guidelines providing for penalties in proportion to 
the seriousness of the disciplinary offense,16 

In addition, hospitals and medical organization (such as the 
Florida Medical Association and its subdivisions) are required to 
report all disciplinary actions to the department for further 


17 Licensed hospitals are required to establish internal 


review. 
risk management programs in which patient grievances are 
investigated and medical injuries are reported, Hospital 
internal risk management programs must submit annual reports of 
summary findings to the Department of Health and Rehabilitative 


18 


Services. If the annual report creates a reasonable belief 


- that disciplinary action against a hospital staff member is 


appropriate, the Department of Professional Regulation is 
notified.19 

The number of disciplinary tión by the Department of 
Professional Regulation during the 1975-1986 period was less than 
the number of paid claims agaínst physicians. It need not follow 
that every paid claim for medical malpractice should result in 
disciplinary action against the physician, but the disparity 
between the greater number of paid claims and the “smaller number 
of disciplinary astians at least suggests that the regulatory 


process may.not be providing adequate incentives to deter medical 


malpractice. 


Regulatory Activity: 1975-1986. The Department of 


Professional Regulation (DPR) is charged with investigating 


complaints concerning physicians in the State and making a 


determination as to what disciplinary action, if any, ia 
appropriate. The basis upon which the Department could initiate 
an investigation of a physician was broadened by F.S. Sec. 
627.912. This statute contains a medical malpractice "trigger" 
which requires that after a physician has experienced three or 
more paid claims of $10,000 or more during a perisa of five 
years, the Department must open a file on the physician. Since 
November, 1985, 36 physicians have been investigated by DPR {as 
of March 11, 1987). Of these, 29 were still active (either under 
investigation or in Legal), 4 were closed on the basis of no 


probable cause and 5 resulted in action against the physician.?20 


The Department was also requested to provide a history of 
disciplinary actions prior to the "trigger' statute. These 
actions were classified according to the type of discipline such 
as evocation; surrender, suspension, probation, fine and 
reprimand. The total number of such actions from 1975 to June, 
1987 was 729. Of greater interest than the number of actions is 
the reason or reasons for a particular action. This information 
is contained in a periodic newsletter published by the Board of 
Medical Examiners. 

The earliest date that such a newsletter was available was 
May, 1982. Each publicized disciplinary action since that time 
was examined and filed into one of two possible categories. Any 
action where the reason given by the Board was malpractice, 
negligence or incompetence was recorded as one category. All 


other types of action, e.g. bad faith prescribing, fell into the 
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remaining category. The results of this tabulation are presented 


in Table 42. 

A total of 135 physicians were disciplined for malpractice, 
negligence or incompetence versus 284 actions for other reasons. 
For comparative purposes, a total of 2,696 physicians had a paid 
claim closed for 1982 to 1986. Of this total, 2,330 physicians 


had 1 paid claim while 366 physician had two or more paid claims. 
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TABLE 42. 


PHYSICIAN DISCIPLINARY ACTION IN FLORIDA GROUPED BY INFRACTION 


MALPRACTICE, NESLISENCE, ALL OTHERS 1 
DATE _ GR INCOMPETANCE 1 


- — La] 


MAY, 1982 14 33 l 
JANUARY, 1983 32 3 
JUNE, 1983 13 u : 
OCTOBER, 1983 -4 t i 
JANUARY-BARCH, 1994 3o n i 
JULY, 1984 10 15 i 
DECEMBER, 1984 7 f 12 i 
AUGUST, 1985 13 z i 
JANUARY, 1986 8 z ; 
MARCH, 1987 21 76 i 
TOTAL 135 284 l 


Source: Data Obtained froe the Departaent of Professional Reguiatian 
Board af Medical Exaainers Newsletter, May, 1982 through March, 1997. 


Note: Any infraction description using the words aalpractice, negligence, 
or incespetance mas counted under the corresponding classification, 
Malpractice, Negligence, or incompetance. Ali Others contains the 
nuaber af physicians comaitting infractions classified under any 
category other than the above named categories. All Others includes: 

` Failing ta perfora any statutory or legal obligation placed upon è 

licensed physicians practicing without an active license, fraud, 
deception, aisivading advertising, misconduct, bad-faith prescribing, 
self-preseribing, being unable to practice sedicine with reasanable 
skill and safety to patients by reason of illness or use of alcohol, ‘ 
drugs, narcotics, cheaicals, or. any other type of aaterial, or as a 
result of aental or physical condition; failing to keep written 
records justifying the course of treataent of a patient, aiding, 
assisting, procuring, er advising any unlicensed person to practice 
aedicine; failure to practice sedicine with that level of cara, still, 
and treataent which is recognized by a reasonably prudent similar 
physician as being unacceptable under similar conditions and 
circuastances; and noncospliance with state regulations. Numbers 
under each heading omit infractions coasitted by physicians’ assistants 
and physical therapists. 
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FOOTNOTES 


III. (Ds 


A discussion of internal peer-review activities within the 
medical profession is not included in this report. 


Fla. Stat. 8455.203 (1986 Supp.) 


See e.g. $455.213 (1986 Supp.) 8455.217 (1985), 8455.218 (1986 
Supp.), 5458.311 (1986 Supp.), 8458.313 (1986 Supp.). 


Fla. 


Fla. 


Fla. 


Fla. 


Fla. 


Fla, 


Fla. 


Stat. 
Stat. 
Stat. 
Stat. 
Stat. 
Stat. 


Stat. 


8453.309 


8458.307 


3458.309 


8458.307 


8495.225 


3458.331 


8627.912 


(1) (1986 Supp.)- 


(1986 Supp.). 


(1) (1986 Supp.). 


(2) (1986 Supp.). 


(1) (1986 Supp.)- 


(1986 Supp.). 


(3) (1985). 


Fla. Stat. 8495.225 (2) (1986 Supp.). 


Fla. 


Fla. 


Fla. 


Fla. 


Fla. 


Fla. 


Fla. 


Stat. 
Stat. 
Stat. 
Stat. 
‘stat. 
Stat. 


Stat. 


$455.225 


8455.225 


8455.225 


8455.225 


(3) (1986 Supp.). 


(4) (1986 Supp.). 


(5) (1986 Supp.)- 


(10) (1986 Supp.). 


8455.2273 (1986 Supp.). 


8458.337 (1985). 


8395.041 (5) (1986 Supp.). 
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19 Fla. Stat. 8395.041 (8) (1986 Supp.). 


20 The DPR did: not explain the difference between the total 
reported and the total of parts. 
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IV. Effects of Malpractice Liability upon Health Services 
and the Medical Profession 

Important in any analysis of the performance of the tort and 
insurance systems is consideration of the effects that medical 
malpractice insurance problems may have on health services and 
on the medical profession. Important variables include effects 
on physician's incomes and fees, alterations of health care 
delivery patterns, and intangible psychological effects on health 
care providers. The following Sections of the report present the 
results of the Survey of Florida Physicians conducted by the 
Academic Task Force research team and review previously existing 


studies to evaluate the magnitude of the effects of medical 


` malpractice on these variables. 


A. Financial Effects On Physicians 


p Any discussion of medical malpractice must include a 
consideration of its effects on physicians! incomes. With 
professional liability premiums continually increasing, 
physicians must shift the increased costs to consumers or suffer 
a relative decrease in their iet earnings. 

The Florida Physician's survey results indicate that the 
mean medical liability premium in policy year. 1986/87 was $23,747 
and represented 11.7% of the physician's annual practice gross 


revenues. As demonstrated in Table 43, both the absolute cost of 


*ALL Footnotes for Part IV appear at the end of the section. 
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TABLE 43 


LIABILITY INSURANCE - ABSOLUTE AND RELATIVE COSTS 


Premuin 
Amount Mean $ 


p 


6 


Premium Amount as 
of gross revenues 


1986/87 all physicians $23,74 11.6% 
OB/GYN $72,439 23.1% 
surgical $37,730 14.7% 
1985/86 all physicians $19,232 9.7% 
OB/GYN $48,819 18.5% 
surgical $30,051 12.6% 
1984/85 all physicians $14,905 8.6% 
OB/GYN 4 $35,398 16.1% 
surgical $23,288 12.1% 
1983/84 all physicians $12,613 7.0% 
OB/GYN $26,709 10.3% 
surgical $19,108 3.6% 
1982/83 all physicians $10,617 === 
OB/GYN $23,527 8.9% 
surgical $15,266 7.8% 
1981/82 all physicians $ 8,915 5.4% 
OB/GYN $11,983 5.5% 
surgical $11,697 6.3% 
1971/72 all physicians’ $ 4,645 3.6% 
OB/GYN $ 5,300 4.2% 
surgical $ 3,891 4.2% 
Source: Survey of Florida Physicians 
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premiums and premium costs as a percentage of gross income 
increased steadily throughout the study period (1971 to present). 
Information on net income was not obtained; consequently, no 
conclusion is possible regarding the success of physicians in 
shifting the costs of increased liability premiums to consumers. 

The Survey updates, specifically for Florida, prior attempts 
to quantify the economic effects of rising liability insurance 
premiums on physicians. Reports from the early 1980's estimated 
that physicians spent between 3% and 5% of gross practice income 


2 tn addition to being 


on professional liability insurance. 
outdated, these estimates were not specific for Florida. More 


recently, a 1987 study for the United States General Accounting 


- Office indicated that liability premiums constituted 10% of 


4 and a 1985 survey 


physicians! average gross business expenses, 
by the American College of Obstetricians and Gynecologist {ACOG} 
placed the same figure at 9.7% for OB/GYNs throughout the 
country.” 

As Table 43 indicated, there are significant differences in 
professional liability insurance costs within subgroups of the 
medical profession. For example, the mean liability premiun 
reported for a physician practicing any kind of surgery was 
$37,730 in 1986/87, representing 14.7% of gross practice 
revenues. The most exaggerated example was for 
obstetricians/gynecologists, who, in 1986/87, reported ‘utilizing 
23.1% of gross practice revenues to pay an average of $72,439 


for liability coverage. In comparison to the 1985 ACOG study, 


which set the cost of insurance coverage as a percentage of gross 
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income at: 12.1% for Florida OB/CYNs, Ê the Task Force Survey 
results reflect the more recent increases in cost of liability 


insurance. 


The increasing percentage of gross income consumed by 
professional liability premiums is also consistent with findings 
of other investigators. Dr. Frank Sloan, a Vanderbilt University 
economist, found that the premium "pass-through" by physicians 
was about 75% effective; therefore, when liability premiums 
increased, physicians' net incomes fell.” Several explanations 
are advanced for the failure of physicians to shift the full 
impact of liability premiums increases to consumers. Complete 
shifting of increased liability costs may be prevented by market 
competition among physicians. 8 Additionally, reimbursement 
restrictions imposed by Medicare, Medicaid, and other third-party 
payors may limit physician fee increases. Potentially, this 
relatively recent increase in external regulation of physician 
fees could ‘exacerbate the effect of future increases in the cost 
of liability insurance on physicians’ incomes.? 

Liability insurance premiums, therefore, represent an 
increasing financial burden to physicians, with significant 
variation seen between medical specialties. Recent changes in 
the economics of health care delivery may diminish ,the 
physicians' ability to shift the cost of premium increases to 
consumers. While representing an expensive, but affordable "cost 
of doing business" item for many physicians,+0 for some, 


liability coverage may be so costly as to be "functionally 


239 


be ara i 


unavailable" (e.g. young practitioners in high risk specialities 


serving in less affluent medically underserved regions). 
B. Effects on Health Care Provider Fees 


In response to increases in liabiiity premiums, physicians 
may absorb the added cost or shift the cost to health care 
consumers via increased fees or increased utilization of 
ancillary revenue-generating activities (e.g. laboratory testing 
or participation in medical entrepreneural ventures). To some 
extent, physicians probably use all of these possible responses 
to mitigate premium increases, 

Sixty-six percent of the physicians responding to the Task 
Force Survey indicated that they increased their fees in response 
to increased liability premiums, or concern over medical 
malpractice claims. Of the subgroup of respondents increasing 
fees in response to premium increases, an average of 34% of their 
total fee increases during the study period were attributed to 
the effects of medical malpractice. Previous studies have also 


documented fee increasés in response to increased liability 


` premiums. Zuckerman, +1 reporting 1983 AMA survey data, reported 


that 31% of physicians indicated increasing fees in response to 
rising liability premiums. The 1985 ACOG survey reported that 
94% of OB/GYNs in Florida increased their professional fees due 
to the cost of liability insurance (the most common reported fee 
increase was 16-20%) 12 

Various attempts have been made to quantify the cost of 
professional fee increases due to medical malpractice. If 


physicians respond only to defer economic costs, a doubling of 
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liability premiums should produce a professional fee increase 
equal to the premium aucune as a percentage of gross income. 
The Florida Physicians’ Survey data does not permit 
quantification ‘of this fee response; however, previous studies 
indicate that the actual liability premium driven fee increases 
by physicians are as much as twice the needed response to 
maintain net income unchanged. +2 In other words, if liability 
premiums were the only cost associated with medical malpractice, 
these studies suggest that the actual fee increases in response 
to rising liability premium costs would cause physicians’ het 
incomes to rise. 

The apparent paradox between the finding that physicians' 
net incomes fall] when liability premiums increasel! despite fee 
increases more than adequate to offset the increased insurance 
cost, suggests that there might be hidden costs of medical 
malpractice for the health care provider. Examples of such 
hidden costs would include such things as loss of physician work 
days (e.g. for depositions and trials), 15 costly adaptations of 
practice style. (e.g. seeing fewer patients or hiring additional 
office help),1% - and decisions to obtain additional continiing 
medical education. Such factors are joe as easily quantified as 
the direct cost of liability premiums, but, nevertheless, 
represent real financial expenses. While the physician may shift 
the increase in gross premium to the patient, he may have to 
absorb some of these additional costs resulting in an overall 


diminution of net income.*? 
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In a more recent study, the AMA attempted to discern that 


portion of professional fees attributable to professional 


liability for specific provider services. 18 Based on survey 


data, regression analysis was utilized to distinguish the effect 
of Liability from all of the other factors affecting fees.1? 
Table 44 presents a sample of professional procedure fees and the 


«corresponding estimated effect on fees by professional liability. 


Table 44 
Average Fee $ Average Fee $ 

a including excluding 
Procedure : liability effect liability effect 
Office visit-established 

patient 27.44 19.96 
Electrocardiogram 33.62 26.72 
Obstetric care-normal 

delivery 1019.75 584.07 
“Hysterectomy ` 1349.14 859.31 


C. Alterations of Health Care Delivery Patterns 


In addition to alterations in physicians' incomes and 
increases in professional fees, the cost of liability insurance 
and the potential of medical malpractice suits produce changes in 
the way physicians practice medicine. These ‘changes in 
physicians practice patterns have long been labled “defensive 
medcine." The use of the term defensive medicine has been 
imprecise and unsatisfactory.?0 While defensive medicine has 
traditionally been used to conote undesireable Sirevar iene in 
physicians practice patterns, some of the changes reported under 
this label probably represent desirable changes. In fact, if the 


tort system operates as it is designed to, physicians will be 
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induced ee engage in socially efficient alterations of practice 
patterns, desirable in terms of cost/benifit analysis, to avoid 
the risk of malpractice and minimize liability insurace costs.?1 
Only those alterations in practice patterns not justified by 


sound medical principles and motivated by a fear of liability 


represent undesirable practice alterations. 


When evaluating physician survey estimates of defensive 
medicine it is important to keep in mind that it is often 
impossible to separate the desirable from the undesirable 
alterations in practice patterns. Physician estimates of the 
prevalence of defensive medicine are likely to include practice 
alterations which reduce the number of medical maloccurrences in 
a cost-efficient manner. While physicians may perceive these 
alterations of their usual practices to be undesirable defensive 
medicine, they are actually the exact avoidance behavior that the 
professional liability system is striving to induce. On the 
other hand, it is widely accepted that some portion of what 
physicians report as defensive medine is an inefficient 
utilization of resources not justified from a cost/benefit 
analysis. 7 

Danzon points out that it is a mistake to assume that the 
professional liability system is responsible for all inefficient 
utilization of medical resources. This overestimates the 
contribution of liability to non-cost effective medical practice 
by including physician over-utilization of medical services 
encouraged and subsidized by the third-party health insurance 


22 


system. Undesirable defensive medicine, therefore, must be 
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both motivated by a fear of liability and not justified by sound 


medical principles. 


Alterations in health care delivery patterns may involve 
both overutilization (e.g. excessive use of tests) and 
underutilization ee: refusing to see patients in emergency 
rooms) of resources. Estimation of the quantiative cost of 
defensive medicine has proven difficlt. A 1987 report by the 
American Medical Asscication estimated that every $1 increased in 


liability premiums generates $3.50 in defensive medicine costs, “3 


with a national annual cost of $13.7 billion.?4 


1. Resource Overutilization: 
"Positive Defensive Medicine" 

As reflected in Table 45, the Survey of Florida Physicians! 
indicates that a variety of defensive medicine practices are 
widespread in the state. As a result of concern about medical 
malpractice, greater than 80% of physicians reported ordering 
more tests, referring more patients for consultations, and 
maintaining more detailed records. Eighty-one percent of 
physicians indicated that the threat of liability “forced them to 
provide more complete informed consent. Only 30% of physician 
reported hospitalizing more patients as a result of the potential 
of liability, and 61% believed that professional liability had no 
net effect on the guality of health care they delivered. 

Physicians who reported prior medical malpractice claims 
were significantly more likely to report increasing their use of 


diagnostic tests and maintaining more detailed records in 


A o ee er nner eterna! 


TABLE 45 


“PERCENTAGE OF PHYSICIANS REPORTING "POSITIVE" DEFENSIVE MEDICINE 


Ordered more tests 81% 
Hospitalized more patients 30% 
Maintained more detailed records 79% 
Gave more thorough informed consent 81% 


Referred more patients for consultation 


or second opinion 85% 
Attend more continuing medical education meetings 12% 
Attain further specialty/subspecialty training 11% 


Source: Survey of Florida Physicians 


245 
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response to concern about medical malpractice (p< 0.005). 25 


Physicians with prior claims were not more likely to obtain 
consultations or second opinions, and did not report being any 
more thorough in providing informed consent. Among physicians 
with prior malpractice claims, no differences in responses to 
questions about defensive medicine practices were detected when 
A physicians with one, two to three, and greater than 
three prior claims. 


The Task Force Survey supplements a number of previous 


attempts to identify defensive medicine practices. A 1983 
. j : a: 
. Nationwide survey by the AMA. reported that 41% of physicians 
f indicated utilizing additional testing; 36% spent more tine with 


patients, and almost 60% kept more ‘detailed office “records as a 


result of the threat of medical. malpractice.?6 The 1984 ACOG 
survey?” found that 68% Oe OB/GYNs ordered additional ‘testing and 
sty increased their utilization of fetal monitoring in response 
to led liability.? 

l Despite the added “cost, patient discomfort, and occasional 


morbidity that accompanies positive defensive medicine, there is 


widespread doubt about its efficacy in reducing the potential of 


tort liability. 29 Medical risk Management studiés reveal that 


professional liability often, ensues from a break down ‘in 


communication between the physician and his hospital/óffice staff 


cor other physicians. Breakdown of communicatioñ patterns can 


also lead to deterioration of the doctor-patient relationship, 


and failure to provide informed. consent. No amount “of increased 


246 


testing or monitoring will forestall professional liability 


claims in these instances.?? 


2. Resource Underutilization: 
"Negative Defensive Medicine" 

More so than "positive" defensive medicine, "negative" 
defensive medicine involves changes in the physician's practice 
characteristics. Rather than being something that the physicians 
does "to" the patient, these changes represent restrictions that 
the physician places on himself. Though negative defensive 
medicine may impose costs on the health care delivery system by 
under-utilization of scarce physician resources, limitation of 


ÉS 


‘servicesf may have salutary? effects as well. When physicians 
with A! abilities in specific practice areas increase their 
use of consultants or discontinue a particular service 
altogether, the net quality of health care delivered may be 
improved. 34 Negative defensive medicine in combination with 
geographical or specialty physician maldistribution may produce 
problems, however, when physicians discontinue a service in a 
medically underserved area, and no replacement is availabie.?? 
Table 46 shows that, as a result of concern over ados 
malpractice, 55% of physicians vesponding to the Task Force 
Physicians! Survey reported that they were more selective in, the 
patients they treated, and 48% indicated that they were less 
willing to see patients with difficult problems. Only 18% of 


physicians indicated,that they would refuse to see patients in 


E 
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emergency room or trauma situations. It should be noted that 


this survey was completed before the most recent difficulties 
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TABLE 46 


PERCENTAGE OF PHYSICIANS REPORTING "NEGATIVE" DEFENSIVE. MEDICINE 


REPONSES TO MEDICAL MALPRACTICE 


_More selective in patients treated 


Less willing to see "difficult" patients 
Considered earlier retirement 
Considered moving practice to another state 


Stopped practicing obstetrics (if applicable) 


“Stopped performing surgery (if applicable) 


Refused to see emergency room or trauma patients 


See fewer patients 


Source: survey of Florida Physicians 


18% 


21% 


with emergency room staffing. Additionally, many hospital have 
by-laws making emergency room attendance a prerequisite for 
hospital staff membership. For physicians to whom the question 
applied, 16% reported discontinuing surgical practice and 26% 
reported stopping obstetrical practice. Of all physicians 
surveyed, 21% reported that concern about liability caused them 
to decrease the total number of patients that they saw. 

l Florida physicians with prior medical malpractice claims 
were not more likely to engage in "negative" defensive medicine 
practices. Physicians in practice more than 11 years, while not 
more likely to engage ‘in other defensive medicine practices, were 
significantly more likely to see fewer patients. p<0.05). This 
probably represents a subset of older physicians who were 
influenced, at least in part, by the threat of medical 
malpractice to diminish practice activity or retire. 

Reports of negative defensive medicine. practices by 


33 and ACOG in 198534 are detailed in Table 46. 


Zuckerman in 1984, 
Concern has been expressed that aversion to high liability 
premiums and risk of suit in Florida will lead to a physician 
shortage in the state. Data for recent years is not available; 
however, for the period from 1972 to 1981 the influx of 
physicians into the state, including "high-risk" specialties cick 
as OB/GYN, orthopedics, and neurosurgery was at a rate goeween 
than the population growth, 35 The 1985 Governor's Task Force on 
Medical Malpractice concluded that no physician shortage existed 
in Florida, .even among high-risk specialties. The caveat must 


remain, however, that particular geographical areas of the state 


may experience sustained shortages in narrowly defined areas of 
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care. This is most likely to occur in a specialty like 
neurosurgery, where the number of providers is already small and 
a decision by even a single provider to leave a region could 


produce a total lack of coverage. 76 


D. Psychological and Intanglible Effects on Physicians 


This section of the report deals with intangible and 


psychological effects of medical malpractice on physicians. A 


consideration of these effects is necessary since, justifiably or 


not, these intangible factors may often influence physician 
responses in very tangible: ways: fee increases, defensive 
medicine practices, and decision that could limit patients' 
access to care. The factors determining physician responses are 
both a results of interactions that the physician has with the 
professional liability system and the perception of the physician 
concerning the ability of the medical malpractice system to deal 


with him. 


1. Psychological Effects 


The Physicians! Survey did not directly elicit particular 
adverse psychological effects on physicians as a result of 
professional liability. Of physicians responding, 60% considered 
earlier retirement, 33% considered a career change, and 28% 
contemplated moving to another state. It should be noted that a 
survey format is not a particularly good way to evaluate such 


complex responses, since respondent sincerity problems can be 


especially severe. 
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Dr. Sara Charles, a University of Illinois psychiatrist, has 
studied the responses of Chicago-area physician to involvement in 


malpractice litigation.?? 


Even though only 1.6% of her subjects 
experienced adverse trial verdicts, she found substantial 
psychological impairment common. Thirty-four percent of the 
physicians suffered a pathological major depressive episode, 
10.8% had problems with alcohol abuse, and 6.7% had suicidal 
ideations. Only 4% of her subjects demonstrated no significant 


psychological reaction. 38 


2. Physicians’ Perceptions of the Professional 
. Liability System 


If physicians respond in such strong psychological terms to 


medical malpractice, the reason must be sought in their 


perceptions of what the tort system is trying to accomplish, and ^ 


their analysis of whether they can get a “just” result from the 
system as “it exists now. The Physicians! Survey addressed a 
number of questions to this issue. 

Almost 80% of physicians surveyed estimated that actionable 
negligence occurs in between 1-in-10,000 and 1-in-1,000 
physician-patient encounters. This is a much lower incidence 
than has been estimated by Danzon and others using retrospective 
analysis of medical records. Of those malpractice claims which 
were brought by patients, physicians believed that in only 10.3% 
was physician negligence involved. On the other hand, physicians 
did recognize that much negligence goes undetected. of actual 
cases of malpractice, physicians estimated that only 33.6% 


resulted in the filing of a claim. Physicians were not confident 
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in the ability of the current medical malpractice system to 
accurately adjudicate fault. Only 21% of physieidnë believed 
that ordinary juries, with help from medical expert testimony, 
could determine the cgasonablaneds of medical care. 

These preconceptions of the existing medical maipractice 
system shape physicians' responses and may help explain some of 
the apparent discrepancies noted earlier in this section of the 
report. Disproportionate fee increases and inefficient defensive 
medicine practices may relate to perceptions of the tort system 
às a forum unable to dispose of claims consistently in what the 


physician believes is a "fair" fashion. 
E. Physicians' Attitudes on Professional Regualtion 


The final section relates to Survey questions about 
professional regulation. Despite their. concerns about the tort 
system, physicians seem to have maintained some sense- that bad 
medicine is practiced, and that some action is needed to control 
medical maloccurrences. Recognition of the inadequacies of state 
medical discipline is widespread, and current attempts to bolster 
regulatory boards are. underway .?9 

As indicated in Table 47, 60% of the Florida physicians 
surveyed, believe that if the medical malpractice system was 
altered, internal medical professional regulatory mechanisms 
would have to be strengthened in order to maintain the same 
quality of care. Physicians were generally dissatisfied with 
existing professional regulatory mechanism, with 61% indicated 


that regulation was inadequate in the hospital and/or the 


outpatient setting. Physicians were in favor of automatic review 
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TABLE 47 


PHYSICIANS' PERCEPTIONS OF CURRENT PROFESSIONAL REGULATION 


Percentage 
. of Physicians 
Current professional regulatory mechanisms: in Agreement 
(1) completely adequate 18% 
(2) adequate in hospital/inadequate 
in outpatient setting 28% 
(3) adequate in outpatient/inadequate 
in hospital setting 10% 
(4) inadequate in both hospital and 
outpatient settings 31% 
(5) no opinion 193 
Current regulations assure adequate training 
before entering practice 76% 
Current regulation adequately deals with the 
impaired physician (alcohol/substance abuse) 40% 
If alteration of the medical malpractice system 
left physicians with reduced liability risk, 
professional regulation mechanisms would have 
to be strengthened in order to maintain the 
same quality of medical care 59% 
Effectiveness of proposed changes in medical 
professional regulatory mechanisms (on a scale 
of 1 to 5, with 1 being no effect and 5 being 
strong effect) 
3 > ` Scale 1-5 
increased county medical society 
review of problem physicians 3.67 
automatic review of physicians with 
more than three formal medmal claims -3.46 
mandatory sanctions (e.g. additional’. 
CME or training fer physicians 
with excess medmal claims) 3.15 


requiring Board eligibility for liscensure 2.93 
mandatory CME 2.87 
increased involvement by the Board of 
Professional Regulation in local mality 
assurance mechanisms 2.62 


Source: Survey of Florida Physicians 
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of doctors with multiple malpractice claims, regular continuing 
medical education requirements, and increased review of "problem" 
physicians by local medical care evaluation committees. Survey 
respondents were less enthusiastic about increased involvement by 
the state medical society or Board of Professional Regulation in 


local quality assurance mechanisms. 
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Iv. A. - E. 


The survey of Florida Physicians was prepared by the Research 
Staff of the Academic Task Force, and sent to 1500 randomly 
selected members of the Florida Medical Society. Resonses 
were obtained from 609 physicians, a response rate of 40.6%. 
Unless otherwise indicated, Survey data is reported as the 
mean value for physicians responding to a given question. 


FLORIDA MEDICAL ASSOCIATION MEDICAL MALPRACTICE GUIDEBOOK at 
16 (H. Manne ed. 1985) {hereinafter cited as FMA Study]; see 
also Kirchner, Is Your Practice Begging for Money?, MEDICAL 
ECONOMICS 235-239 (Nov. 12, 1984). 


National data may misrepresent the medical liability insurance 
picture for Florida, where professional liability costs are 
noted to be exceptionally high. Posner, Trends in Medical 
Malpractice 1970-1985, 49 LAW & CONT. PROB. 37, 50 (1986). 


Medical Malpractice: A Framework for Action, GAO/HRD -87 ~ 
73, at 2 (1987). 


AMERICAN COLLEGE OF OBSTETRICIANS & GYNECOLOGISTS, 


-PROFESSIONAL LIABILITY AND ITS EFFECT: REPORT OF A SURVEY OF 


ACOG'S MEMBERSHIP at 19 (1985) {hereinafter cited as ACOG 
1985]. 


- Id. 


Zuckerman, Koller and Bovbjerg, Information on Malpractice: A 
Review of Empirical Research on Major Policy Issues, 49 LAW £ 
CONT. PROB. 85, 107 (1986). 


Bovbjerg, Medical Malpractice On Trial: Quality of Care is 
the Important STandard, 49 LAW AND CONT. PROB, 322, 323 
(1986). 


FMA Study, supra note 2, at 41-43. 


See, e.g., Kirchner, Time To Put More Muscle In Your Practice, 
MED. ECON. (Nov. 14, 1983) (reporting total business expenses 
of physicians as between 30245% of gross revenues). 


Zuckerman, The Cost of Medical Malpractice, 3 HEALTH AFFAIRS 
124, 132 (1984). 


Supra note 5, at 24. 


Supra note 7, at 107; see also FMA Study supra note 2 at 41-43. 


Supra note 7, and accompanying text. 


Supra note 7, at 107. 


La 


16 
17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


29 


30 
31 


232 


33 
34 


35 


See infra Appendix 7. 


Supra note 8, at 323. 


Reynolds, Rizzo, Gonzolez, The Cost of Medical Professional 
Liability, 257 JAMA 2776 (1987). 


Id. at 2779. 


See e.g., Zuckerman, supra note 7, at 106-109; see also 
Robinson, Rethinking the Allocation of Medical Malpractice 
Risks Between Parties and Providers, 49 LAW & CONT. PROB. 173, 


177-180 (1986). 
Supra note 7, at 99. 


P. DANZON, MEDICAL MALPRACTICE: THEORY, EVIDENCE, AND PUBLIC 
POLICY at 146 (2985); ses also Robinson, supra note 20; at 178. 


Hermis, Defensive Medicine: It Costs, But Does It Work?, 257 
JAMA 2801 (1987). 


Supra note 15, at 2781. 

Data analysis by Statistical Analysis System (0S SAS 5, 16) 
copyright 1986. Groups compared using chi-square method 
unless otherwise indicated. Confidence interval p=.05. 


1985 FLORIDA GOVERNOR'S TASK FORCE ON MEDICAL MALPRACTICE at 
A-31 (reporting on a 1983 AMA physicians' survey). 


Supra note 5, at 22-23. 


Id. at Table 27 (reporting results for Florida physicians 
only). y 


See, e.g., Attacking Defensive Obstetrics 2(8407) LANCET 852 
(1984). : 


Supra note 23, at 2801. 


FMA Study, supra note 2, at 45-47. 


Weiss, The Effects of Malpractice Insurance Costs on Family 


Physicians' Hospital Practices, 23 J FAM. PRAC. 55-58 (1986); 
Rosenblatt, Wright, Rising Malpractice Premjums and Obstetric 
Practice Patterns: The Impact on Family Physicians jin 
Washington State, 146 WEST. J. MED. 246-248 (1987). 


Supra note 11, at 132. 
Supra note 5, at Table 28. 


FMA Study, supra note 2, at 43-45. 


256 


AS 


a 


a 


36 


37 


38 


39 


FLA. GOV. TASK FORCE, supra note 26 at A-34. 


Charles, Malpractice Litigation and Its Impact on Physicians, 
23 CURRENT PSY. THER. 173-180 (1986). 


Id. at 175. 


Kussenrow, Handley, Vessian, An Overview of State Medica) 
Discipline, 257 (6) JAMA 820-824 (1987); Discipline: Defects 
and Hindrances, 257 (6) JAMA 828-825 (1987). 


257 


‘ $ Appendix 1 


The following forty-two companies wrote predominantly 
malpractice insurance in 1975: 


American Physicians Insurance Exchange 
; Doctors Company Interinsurance Exchange 
£. rontier Insurance Company 
Group Council Mutual 
nm Health Care Indemnity 
Health Care Insurance Exchange 
po Hospital Underwriters Mutual 
Illinois State Medical 
Insurance Corporation of America 
Kentucky Medical Insurance 
Louisiana Medical Mutual 


er.. MAG Mutual Insurance Company of Georgia 
Međical Insurance Exchange of California 
baa Medical Interinsurance Exchange 


Medical Liability Mutual of New York 
Medical Protective Insurance Company 
Michigan Hospital Association Mutual 
Michigan Physicians Mutual Liability 
Minnesota Medical Insurance Exchange 
Missouri Medical Insurance 
s: Missouri Professional Liability 
Mutual Assurance Society of Alabama 
Mutual Insurance of Arizona 
National Capital Reciprocal 
National Chiropractic Mutual 
NORCAL Mutual 
Ohio Hospital Insurance Company 
~ i Pennsylvania Medical Society Liability 
Phico Insurance Company 
Physicians Insurance Company of Michigan 
Physicians Insurance Company of Ohio 
Physicians Professional Exchange 
Physicians Reciprocal Insurers 
PIE Mutual 
Ai Princeton Insurance Company 
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Professional Insurance Company 

‘Providers Insurance Company 

Southern California Physicians Exchange. 
State Volunteer Mutual 

Utah Medical Insurance Association 

Virginia Insurance Reciprocal 

Washington State Physicians Insurance Company 
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Appendix 2 


Physicians iDroteciiié Torii A 


Administrative (305) 442-83 1¢ 
1 (800) 222-3115 

Clasms (305) 442.400" 

1 (800) 222-6001 


P.O. Box 149001 
Coral Gables, Florida 33114 


July 23, 1987 


David Nye 
321 College of Business Administration 


University of Florida 
Gainesville, Florida 32601 


Re: Insurance Company Questionnaire - Schedule 10 


Dear Dr. Nye: 


As you know from our telephone discussions, Physicians Protective 
Trust Fund (PPTF) omitted Schedule 10 in its response to your 
questionnaire because we believe the information concerning return 
on equity is applicable only to stock or mutual insurance companies 
and not to self-insurance trust funds. You have requested that we 
furnish this data even though we believe it may result in misleadin: 
- comparisons with other insurers, or otherwise be misunderstood by 
those reviewing this data. Because we wish to cooperate with the 
Academic Task Force we are enclosing a schedule showing the data yor 
have requested. E 
There are several reasons why comparisons of returns on "equity” 
using this data may be invalid. They are: 


1) All stock and mutual insurance companies must have paid-in 
capital or contributed surplus before beginning Operations. 
PPTF, as a self-insurance trust fund, began operations in 
1975 without any paid-in capital or contributed surplus. 


2) PPTF's fund balance until recently, has consisted only of 
the accumulated earnings (unassigned funds) which were ` 
gradually added to the fund.balance over several years. 

A typical stock or mutual insurance company would have 
paid-in capital several times greater than the unassigned 
funds accumulated from operations. 


3. The statutory report for trust funds requires unrealized 
gains or losses from fixed income securities to be added 
to or subtracted from the fund balance. The inclusion of 
these unrealized gains or losses can produce year to year 
swings in fund balance that will distort comparisons of 
returns with stock or mutual insurance companies. 


You have asked for PPTF's permission to publish this data along wit 
the data submitted from other participants in the questionnaire. 
PPTF would agree to your publishing this data in your report if our 
explanatory note is included. 
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David Nye 
July 23, 1987 
Page Two 


In connection with your analysis of the question of availability of 
medical malpractice insurance in Florida you should know that PPTF 
now insures over 4,000 physicians and continues to provide an 
available source of insurance for many more Florida physicians. 


Please call me if you have any questions concerning the enclosed 
data. 


Very truly yours, 


PHYSICIANS PROTECTIVE TRUST FUND 


Mth. b. 8 AZ 


William D. Baxter 
Assistant Controller 


By 


WDB/bb 
Enclosure 
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Appendix 3 
Appendix 3 
Florida Medical Malpractice Joint Underwriting Association 

The Florida Medical Malpractice “Joint Underwriting 
Association was created by the Florida Legislature in 1975 in 
response to the medical malpractice problems which existed at 
that time. The JUA issues occurrence policies with limits up to 
$250,000 per person and $750,000 per occurrence; JUA policies are 
similar in most respects to those issued by the Florida 
commercial medical malpractice insurers. The major difference is 
that JUA policies are both assessable and participating. Ta 
date, no assessments have been made against the physicians and 
none are currently needed nor anticipated. Participating 
dividends were paid to insured physicians during the period 1975- 
1977, but none has been paid since then. 

The JUA sets its own rates, which are subject to the 


approval of the Department of. Insurance. The risk classification 


“system that the JUA employs is a standard one developed by the 


Insurance Services Office. All applications for insurance must 
be accepted by the JUA and there is no time limit on how long a 
physician must remain insured by the JUA. g 

The JUA has experienced a cumulative underwriting loss o 
approximately $15 million since 1975; however, when all 
investment returns (i.e. investment income and price 
appreciation) are included, the total return has been positive. 


If there were a deficit, physicians would be assessed up to one- 


third of their annual premium. If the aggregate assessments were 
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insufficient to make up the deficit, all liability insurance 
companies operating in Florida would be liable on a pro-rata 
basis according to their liability insurance premium volume. The 
only exceptions would be private passenger auto liability 
carriers and worker's compensation carriers. 

The JUA is governed by an eight person board which consists 
of one member each from the Florida Medical Association, the 
Florida Hospital Association and the Florida Bar. The remaining 
five members are from the insurance industry; two are appointed 

“by the Commissioner of.Insurance and the other three members are 
appointed by the insurance industry but must.be approved by the 
Commissioner. Since 1980, St. Paul Insurance Company has handled 
the administration (i.e. placing the policy in the books, 
adjusting claims, etc.) and has received approximately twelve 
percent of total premiums as compensation. 

The Task Force wishes ib acknowledge the assistance of 
Preston Cowie, General Manager of the Florida Medical Malpractice 
Joint Underwriting Association, in providing much of the 


information contained in this brief description. 
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I HEREBY CERTIFY that the foregoing report entitled 
"Preliminary Fact-Finding Report on Medical Malpractice" is a true 
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Senate Commerce Committee 


